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States Court of Appeals for the Ninth Cireuit by 
virtue of an appeal agreeably to the Act of Con- 
gress, In such cases made and provided, fully and 
at large appears. 


And Whereas, on the 24th day of October, in the 
year of our Lord, one thousand nine hundred and 
fifty-five, the said cause came on to be heard before 
the said United States Court of Appeals for the 
Ninth Circuit, on the said transcript of record, and 
was duly submitted: 


On Consideration Whereof, it is now here ordered 
‘and adjudged by this Court, that the appeal in this 
cause be, and hereby is, dismissed. (December 13, 
1955.) 


You, Therefore, Are Hereby Commanded that 
such proceedings be had in said cause, in conformity 
with the opinion and judgment of this court, as ac- 
cording to right and justice, and the laws of the 
United States, ought to be had, the said appeal not- 
withstanding. 


Witness the Honorable Earl Warren, Chief Jus- 
tice of the United States, the sixteenth day of Janu- 
ary in the year of our Lord one thousand nine 
hundred and fifty-six. 


[Seal] /s/ PAUL P. O’BRIEN, 
Clerk, United States Court of Appeals for the 
Ninth Circuit. 


[Endorsed]: Filed in District Court for the Ter- 
ritory of Alaska, Third Division, March 16, 1956. 
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In the District Court for the District of Alaska, 
Third Division 


No. A-8214 


DOROTHY NEAL and NATHANIEL NEAL, 
JK., Plaintiffs, 
vs. 


MATANUSKA VALLEY LINES, INC., a cor- 
poration, and JOHN DOE WILLIAMS and 
LOIS WILLIAMS, Defendants. 


MOTION FOR ISSUANCE OF CERTIFICATE 
AND ORDER 


Comes Now the plaintiffs in the above entitled 
eause and move this Honorable Court for an Order 
and Certificate to be entered, nune pro tune, direct- 
ing the entry of final judgment upon verdicts I, I, 
III, IV and V, received and filed in the above en- 
titled cause on September 24, 1953, and expressly 
determining that there is no just reason for delay. 


This motion is made and based upon Rule 54(b) 
and Rule 63, Federal Rules of Civil Procedure, and 
upon all the records, papers and files in this cause. 


/s/ WENDELL P. KAY, 
Of Attorneys for Plaintiffs 
Acknowledgment of Service attached. 


[Endorsed]: Filed November 2, 1955. 
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[Title of Court and Causes A-8214, A-8413, A-8666] 


MOTION 


Comes now Davis, Renfrew & Hughes and moves 
the Court for an order substituting their name for 
Evander Smith, one of the former counsel of Mat- 
anuska Valley Lines, Inc., who has now left the 
Territory of Alaska and is no longer engaged in 
active practice in the Territory. 


/s/ WILLIAM W. RENFREW, 
of Davis, Renfrew & Hughes 


ORDER 


The above motion coming on regularly for hear- 
ing, and the Court being fully advised in the prem- 
ises, now therefore 


It Is Hereby Ordered that Davis, Renfrew and 
Hughes shall be and they are hereby entered as co- 
counsel for Matanuska Valley Lines, Inc., in the 
above entitled cause and are herewith substituted 
for former counsel, Evander Smith, who is no 
longer engaged in active practice in the Territory 
of Alaska. 

Dated this 3rd day of January, 195d. 


/s/ J. L. McCARREY, JR., 
District Judge 


Entered January 3, 1956. 
Acknowledgment of Service attached. 
[Endorsed]: Filed January 3, 1956. 
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MOTION TO SET ASIDE VERDICT OR IN 
THE ALTERNATIVE MOTION FOR A 
NEW TRIAL 

dk 

The defendant, Matanuska Valley Lines, Inc., in 
the above action, by its counsel, moves the court in 
accordance with Rule 50 of the Rules of Civil Pro- 
eedure, that verdicts No. 1 and 2 be set aside and 
that it have judgment entered in accordance with 
its motion for directed verdicts which were made at 
the close of all the evidence herein. 


IT. 

That said defendant in the alternative moves the 
court that the said verdicts be set aside and a new 
trial granted. 

TIT. 

The grounds for this motion are as follows: 

1. Refusal of the trial court to comply with Rule 
54 B, Federal Rules of Civil Procedure, which pre- 
vented the defendant from completing its appeal 
and getting a decision on the merits from the cireuit 
eourt. 

2. Failure of the jury to return a verdict on the 
eross-complaint (Verdicts No. 6 and 7), which fact 
requires a new trial in all cases consolidated at the 
trial of this cause so that one record or one appeal 
ean be undertaken on the entire matter. 

3. The absence of evidence sufficient to support 
the verdicts. 
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4, The verdicts are contrary to the clear weight 
of the evidence. 


5. Irregularity in the proceedings by which the 
defendants were prevented from having a fair trial 
in that the defendants were denied more than a 
total of three peremptory challenges for all three 
defendants and in that the trial was conducted in an 
atmosphere of haste. 


6. The damages awarded are excessive and ap- 
‘pear to have been given under the influence of 
passion or prejudice. 


7. Various errors of law occurred at the trial 
and were excepted to, such errors including the ad- 
mission in evidence of Dr. Starr’s deposition with- 
out any showing that the deponent was not avail- 
able for the trial; instructions 6, 8, 14, 15, 17, 18 
and the forms of verdict 1 and 2. 


8. Cause A-8413 consolidated herewith was forced 
to trial before it was at issue and arguments over 
the matter in court may have influenced the jury 
by leading it to believe that the defendants were 
reluctant to have the causes come to trial. 


9. Trial of the cases was compelled although none 
of them was at issue with respect to the cross-com- 
plaint of Matanuska Valley Lines, Inc., against the 
other defendants. 


These motions are predicated upon the records, 
files, proceedings and evidence herein. 


This motion supplements that dated October 5, 
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1953, and in no manner waives the relief sought by 
i said former motion or the grounds set forth for 
such relief. 


Dated at Anchorage, Alaska, this 6th day of Jan- 
| uary, 1956. 
MATANUSKA VALLEY LINES, 
: INC., 
By HELLENTHAL, HELLENTHAL & 
corris, 
: /s/ By RALPH H. COTTIS, 
| Attorneys for Defendant 
| DAVIS, RENFREW & HUGHES, 
| /s/ By WILLIAM W. RENFREW 
Attorneys for Defendant 


Acknowledgment of Service attached. 
[Endorsed]: Filed January 6, 1956. 


[Title of District Court and Cause No. A-8214.] 


MOTION TO DISCHARGE BOND AND 
EXONERATE BOND SURETY 


Comes now the defendant, Matanuska Valley 
Lines, Inc., by and through their attorneys of rec- 
ord, and hereby moves the court for an order dis- 
eharging the cost bond and supersedeas bond here- 
tofore filed in this cause, and for a further order 
exonerating the sureties from all lability thereon. 
This motion is based upon the following: 

1. There was no judgment to supersede. 

2. That the opinion of the United States Court 
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of Appeals for the Ninth Circuit filed December 18, 
1955, does not require payment of costs. 
Dated this 6th day of January, 1956. 


MATANUSKA VALLEY LINES, 
INC., 
HELLENTHAL, HELLENTHAL & 
COTTIS, 
/s/ By RALPH H. COTTIS 
Attorneys for Defendant 


DAVIS, RENFREW & HUGHES, 
/s/ By WILLIAM W. RENFREW, 
Attorneys for Defendant 


Acknowledgment of Service attached. 
[Endorsed]: Filed January 6, 1956. 


[Title of Court and Causes A-8214, A-8413, A-8666] 


MOTION FOR JUDGMENT ON SUPER- 
SEDEAS BOND 


Motion 

Comes Now the plaintiffs, by and through John 
R. Connolly and Wendell P. Kay, their attorneys, 
and move the Court to enter judgment against E. 
H. Oling, Joe Blackard, Russell Swank, Lewis E. 
Simpson, Louis Odsather, Norman G. Lange, J. A. 
Columbus, M. W. Clark, Loran E. Camon, Lena 
Denison, John T. Campbell, Fred J. Snyder, H. M. 
Baker, M. B. Kirkpatrick, John H. Clawson, Frank 
M. Reed, J. C. Morris, Robert N. Kessler and E. D. 
Hillstrand, and in favor of these plaintiffs for the 
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total sum of $80,000.00, and against each of them in 
| the amount in which the said K. H. Oling, Joe 

Blackard, Russell Swank, Lewis I. Simpson, Louis 
Odsather, Norman G. Lange, J. A. Columbus, M. 
W. Clark, Loran E. Camon, Lena Denison, John T. 
Campbell, Fred J. Snyder, H. M. Baker, M. B. 
Kirkpatrick, John H. Clawson, Frank M. Reed, J. 
C. Morris, Robert M. Kessler and EI. D. Hillstrand, 
| respectively, became liable upon that certain super- 
| sedeas bond dated the 9th day of April, 1954, and 
| filed in the above entitled cause on the said 9th day 
of April, 1954. 

This motion is based upon the ground that the 
appeal in the above entitled cause taken by the de- 
fendant, Matanuska Valley Lines, Ine., has now 

| been dismissed by the Court of Appeals for the 
- Ninth Cireuit, and upon all the pleadings, papers, 
: records and files in this action. 

Dated this 16th day of April, 1956. 


: /3/ WENDELL P. KAY, 
Of Attorneys for Plaintiffs 


Receipt of copy acknowledged. 
[Endorsed]: Filed April 30, 1956. 


[Title of Court and Causes A-8214, A-8413, A-S666.] 


M. 0. RENDERING ORAL DECISION 


Now at this time, these causes coming on to be 
heard before the Honorable J. L. McCarrey, Jr., 
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District Judge, the following proceedings were had, 
to-wit: 


Now at this time motions having been submitted 
on briefs in cause No. A-8214, entitled Dorothy Neal 
and Nathaniel Neal Jr., Plaintiffs, versus Matan- 
uska Valley Lines, Inec., a corporation, John Doe 
Williams and Lois Williams, Defendants; cause No. 
A-8413, entitled Blanche Thomas, Plaintiff, versus 
Matanuska Valley Lines, Inc., a corporation, and 
John Doe Williams and Lois Williams, Defendants; 
and cause No. A-8666, entitled Wordie Frazier and 
Prince Frazier, Plaintiffs, versus Matanuska Val- 
ley Lines, Inc., a corporation, Milton T. Williams 
and Lois Williams, Defendants, 


Whereupon, Court now denies motion for judg- 
ment on bond; denies motion exonerating sureties 
on the bond; denies motion for new trial; grants 
motion to enter judgment under Rule 54 (b). 


Entered May 21, 1956. 


[Title of Court and Causes A-8214, A-8413, A-8666 ] 


ORDER AND CERTIFICATE 


The plaintiffs having heretofore filed in the above 
entitled Court and matter their motion for an order 
and certificate directing the entry of final judgment 
and determining that there is no just reason for 
delay under the provisions of Rule 54(b), Federal 
Rules of Civil Procedure, and the same having 
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regularly come on for hearing before the Court on 
the 2nd day of November, 1955, Wendell P. Kay 
appearing as attorney for the plaintiffs, and Ralph 
H. Cottis as attorney for the defendant, Matanuska 
Valley Lines, Inc., and said motion having heen 
argued by respective counsel, and it sufficiently ap- 
pearing from all of the records, papers and files in 
this cause that final judgment should be entered 
upon Verdicts I, II, ITI, IV and V, received and 
filed on September 24, 1953, despite the failure of 


the jury to return a verdict on the cross-complaint 


of the defendant, Matanuska Valley Lines, Tuc., 
against its co-defendant, and the Court being sat- 
isfied that there is no just reason for delay in the 
entry of said final judgment; 


It is Ordered, Adjudged and Deereed that there 
is no just reason for delay in the entry of final 
judgment upon the verdicts returned by the jury 
and received and filed on September 24, 1953, and 
it is expressly Ordered that such final judgment be 
entered. 


Dated this 21st day of May, 1956. 


/3/ J. lL. McCARREY, JR, 
Judge of the District Court 


Hearing requested with respect to foregoing.— 
12/27/55. Signed R. H. Cottis. 


Entered May 21, 1956. 
Acknowledgment of Service attached. 


[Endorsed]: Filed May 21, 1956. 
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In the District Court for the District of Alaska, 
Third Division 


No. A-8214 
Dorothy Neal and Nathaniel Neal, Jr. Plaintiffs, vs. 
Matanuska Valley Lines, Inc., a corporation, 
and John Doe Williams and Lois Williams, De- 
fendants. 
No. A-8413 
Blanche Thomas, Plaintiff, vs. Matanuska Valley 
Lines, Inc., a corporation, and John Doe Wil- 
liams and Lois Williams, Defendants. 


No. A-8666 
Wordie Frazier and Prince Frazier, Plaintiffs, vs. 
Matanuska Valley Lines, Inc., a corporation, 
and John Doe Williams and Lois Williams, De- 
fendants. 


FINAL JUDGMENT 


These Actions, first having been consolidated, hav- 
ing been regularly placed upon the calendar for 
trial, and having been reached for trial on the 15th 
day of September, 1953, the above named plaintiffs 
appearing by their attorneys, Wendell P. Kay, Her- 
ald Stringer, John Connolly, and J. Earl Cooper, 
and the above named defendant, Matanuska Valley 
Lines, Inc., appearing by its attorneys, Ralph Cottis 
and Evander C. Smith, and the above named de- 
fendants, John Doe Williams, properly known as 
Milton T. Williams, and Lois Williams, appearing 
by their attorneys, Raymond E. Plummer and Bur- 
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ton Biss, a jury of twelve persons was regularly im- 
panelled to try said aetions and witnesses on the 
part of the plaintiffs and the defendants were sworn 
and examined. After hearing the evidenee, the argu- 
ments of counsel and instructions of the Court, the 
jury retired to consider their verdict and subse- 
quently returned into Court on the 24th day of 
September, 1953, and returned into open Court the 
following numbered verdicts, to-wit: 


Verdict No. I. 
We, the Jury, duly impanelled and sworn to try 
the above entitled cause, find as follows: 
For the Plaintiff, Dorothy Neal, against both de- 
fendants in the sum of $75,000.00. 
Dated at Anchorage, Alaska, this 24th day of 
Sept., 1953. 
A. L. Engebreth, Foreman 


Verdict No. II. 
We, the Jury, duly impanelled and sworn to try 
the above entitled cause, find as follows: 
For the Plaintiff, Nathaniel Neal, Jr., against both 
defendants in the sum of $17,500.00. 
Dated at Anchorage, Alaska, this 24th day of 
September, 1953. 
A. L. Engebreth, Foreman 


Verdict No. ITT. 
We, the Jury, duly impanelled and sworn to try 
the above entitled cause, find as follows: 
For the Plaintiff, Wordie Frazier, against both 
defendants in the sum of $5,000.00. 
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Dated at Anchorage, Alaska, this 24th day of 
September, 1953. 
A. L. Engebreth, Foreman 


Verdict No. IV. 
We, the Jury, duly impanelled and sworn to try 
the above entitled cause, find as follows: 
For the Plaintiff, Prince Frazier, against both 
defendants in the sum of $3,500.00. 
Dated at Anchorage, Alaska, this 24th day of 
September, 1953. 
A. L. Engebreth, Foreman 


Verdict No. V. 
We, the Jury, duly impanelled and sworn to try 
the above entitled cause, find as follows: 
For the Plaintiff, Blanche Thomas, against both 
defendants in the sum of $500.00. 
Dated at Anchorage, Alaska, this 24th day of 
September, 1953. 
A. L. Engebreth, Foreman 


Whereupon, at the request of the attorneys for 
the defendants, each member of the jury was polled 
and responded that the above verdicts were their 
verdicts, respectively. 

Therefore, it is Considered and Adjudged by the 
Court that the said Plaintiff, Dorothy Neal, do 
have and recover of and from the said defendants, 
Matanuska Valley Lines, Inc., and Lois Williams, 
or either of them, the sum of $75,000.00; that the 
said Plaintiff, Nathaniel Neal, Jr., do have and re- 
cover of and from the said defendants, Matanuska 
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Valley Lines, Inc. and Lois Williams, or either of 
them, the sum of $17,500.00; that the said Plaintiff, 
Wordie Frazier, do have and recover of and from 
the said defendants, Matanuska Valley Lines, Inc. 
and Lois Williams, or either of them, the sum of 
$5,000.00; that the said plaintiff, Prinee Frazier, do 
have and recover of and from the said defendants, 
Matanuska Valley Lines, Inc. and Lois Williams, 
or either of them, the sum of $3,500.00; that the said 
Plaintiff, Blanche Thomas, do have and recover of 
and from the said defendants, Matanuska Valley 
Lines, Ine. and Lois Williams, or either of them, the 
sum of $500.00; and that the said named Plaintiffs 
recover the further total sum of $1,845.00 as attor- 
neys’ fees in these causes, together with costs taxed 
at $276.70, and hereof Iet execution issue. 


It is Ordered, Adjudged and Decreed that there 
is no just reason for delay in the entry of final 
judgment upon the verdicts returned by the jury 
and received and filed on September 24, 1953, and 
it is expressly Ordered that such final judgment be 
entered. 


Dated this 21st day of May, 1959. 


/s/ 3. Li. McCARREY, JR., 
Judge of the District Court 
Hearing requested with respect to foregoing.— 
12/27/55. Signed R. H. Cottis. 


Acknowledgment of Service attached. 
[Endorsed]: Filed May 21, 1956. 
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[Title of Court and Causes A-8214, A-8413, A-8666] 


M. O. RENDERING ORAL DECISION 


Now at this time, this cause coming on to be heard 
before the Honorable J. L. McCarrey, Jr., District 
Judge, the following proceedings were had, to-wit: 


Now at this time, arguments having been had 
heretofore and on the 22nd day of May, 1956, in 
causes No. A-8214, entitled Dorothy Neal and 
Nathaniel Neal, Jr., plaintiffs, versus Matanuska 
Valley Lines, Ine., John Doe Williams and Lois 
Williams, defendants; No. A-84138, entitled Blanche 
Thomas, plaintiff, versus Matanuska Valley Lines, 
Ine., John Doe Williams and Lois Williams, defend- 
ants; and No. A-8666, entitled Wordie Frazier and 
Prince Frazier, plaintiffs, versus Matanuska Valley 
Lines, Inc., Milton T. Williams and Lois Williams, 
defendants ; 


Court now finds that after consideration of the 
arguments had May 22, 1956, and of the reply brief 
filed by Defendant Matanuska Valley Lines, by 
leave of Court, that the ruling of May 21, 1956 in 
which motion for judgment on the bond was denied ; 
motion for exoneration of sureties on the bond was 
denied; motion for new trial was denied; and mo- 
tion to enter judgment under Rule 54 (b) was 
granted, shall stand. 


Entered May 23, 1956. 
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[Title of Court and Causes A-8214, A-8413, A-8666] 


MOTION FOR A NEW TRIAL PURSUANT TO 
RULE 59 F.R.C.P. 


Comes Now the defendant Matanuska Valley 
Lines, Ine., in the above entitled action, by and 


} through its attorneys Davis, Renfrew & Hughes, 


and moves that the verdicts and judgment in the 
above entitled matter be set aside and a new trial 
be granted pursuant to Rule 59 of the F.R.C.P. 

The grounds for this motion are as follows: 

1. Failure of the jury to return a verdict on the 
eross-complaint (Verdicts No. 6 and 7), which faet 
requires a new trial in all cases consolidated at the 
trial of this eause so that one record or one appeal 
ean be undertaken on the entire matter. 

2. The absence of evidence sufficient to support 
the verdicts. 

3. The verdicts are contrary to the clear weight 


of the evidence. 


! 


4. Irregularity in the proceedings by which the 
defendants were prevented from having a fair trial 
in that the defendants were denied more than a total 
of three peremptory challenges for all three defend- 
ants and in that the trial was conducted in an 
atmosphere of haste. 

5. The damages awarded are excessive and ap- 
pear to have been given under the influence of 
passion or prejudice. 

6. Various errors of law oceurred at the trial and 
were excepted to, such errors including the admis- 
sion in evidence of Dr. Starr’s deposition without 
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any showing that the deponent was not available for 
the trial; instructions 6, 8, 14, 15, 17, 18 and the 
forms of verdict 1 and 2. 

7. Cause A-8413 consolidated herewith was forced 
to trial before it was at issue and arguments over 
the matter in court may have influenced the jury 
by leading it to believe that the defendants were re- 
luctant to have the causes come to trial. 

8. Trial of the cases was compelled although none 
of them was at issue with respect to the cross-com- 
plaint of Matanuska Valley Lines, Inc., against the 
other defendants. 

These motions are predicated upon the name 
files, proceedings and evidence herein. 


Dated at Anchorage, Alaska, this 31st day of 
May, 1956. 
DAVIS, RENFREW & HUGHES, 
/s/ By DAVID H. THORSNESS, 
Attorneys for Defendant Matanuska 
Valley Lines, Ine. 


Acknowledgment of Service attached. 
[Endorsed]: Filed May 31, 1956. 


[Title of Court and Causes A-8214, A-8666, A-8413] 


M. 0. RENDERING ORAL DECISION 


Now at this time, these causes coming on to be 
heard before the Honorable J. L. McCarrey, Jr., 
District Judge, the following proceedings were had, 
to-wit: 


Dorothy and Nathaniel Neal, Jr., et al. A, | 


Now at this time, on request of counsel for de- 
fendants, for a new ruling on the motion for new 
trial and to preclude any doubt as to the date of 
filing motion for new trial, after entry of final 
judgment and in order to remove any question that 
could be raised on appeal as to the timely filing of 
motion for new trial in causes No. A-8214, entitled 
Dorothy Neal and Nathaniel Neal, Jr., plaintiffs, 
versus Matanuska Valley Lines, Ine, a corp., and 
John Doe Williams and Lois Willams, defendants ; 
No. A-8666, entitled Wordie Frazier and Prince 
Frazier, plaintiffs, versus Matanuska Valley Lines, 
Milton T. Williams and Lois Willams, defendants ; 
and No. A-8413, entitled Blanche Thomas, plaintiff, 
versus Matanuska Valley Lines, Inc., John Doe 
Williams and Lois Williams, defendants; 

It Is Ordered Court now denies motion for new 
trial. 

Entered June 1, 1956. 


[Title of District Court and Cause No. A-8214.] 


NOTICE OF APPEAL 


Notice Is Hereby Given, that Matanuska Valley 
Lines, Inc., a corporation, defendant above named, 
and General Casualty Company, a corporation, 
Lewis E. Simpson, Louis Odsather, J. A. Colum- 
bus, H. N. Baker, Russell Swank and Norman G. 
Lange, sureties, hereby appeal to the United States 
Court of Appeals for the Ninth Cireuit from that 
final judgment entered in this action on the 21st day 
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of May, 1956, and from the denial, on the same 
date, of defendants’ ‘‘Motion to Discharge Bond and 
Exonerate Sureties”. 


Dated at Anchorage, Alaska, this 20th day of 
June, 1956. 


HELLENTHAL & COTTIS, 
MARTIN, SHORTS & BEVER, 
DAVIS, RENFREW & HUGHES, 
/3s/ By DAVID H. THORSNESS, 
Attorneys for Appellants 


[Endorsed]: Filed June 20, 1956. 


[Title of Court and Causes A-8214, A-8413, A-8666] 


MOTION TO SET BOND ON APPEAL 


Comes Now the defendant, Matanuska Valley 
Lines, Inc., a corporation, by and through its at- 
torneys Davis, Renfrew & Hughes, and moves this 
honorable Court to set and establish the amount of 
the supersedeas bond on appeal. 


Dated at Anchorage, Alaska, this 20th day of 
June, 1956. 
DAVIS, RENFREW & HUGHES, 
/s/ DAVID H. THORSNESS, 
Attorneys for Matanuska Valley 
Lines, Inc., a corporation 
Acknowledgment of Service attached. 


[Endorsed]: Filed July 5, 1956. 


Dorothy and Nathaniel Neal, Jr., et al. 28 
[Title of District Court and Cause No. A-8214.] 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


To: The Clerk of the above entitled Court; 


To: Wendall P. Kay, J. Karl Cooper and Stringer 
& Connolly, Attorneys for the Plaintiffs; and 


To Whom It May Concern: 


Please Take Notice that Matanuska Valley Lines, 
Ine., a corporation, defendant above named, and 
General Casualty Company, a corporation, Lewis I. 
Simpson, Louis Odsather, J. A. Columbus, H. N. 
Baker, Russell Swank and Norman G. Lange, 
sureties, and the appellants in this action, designate 
the entire record of this action as the record on 
appeal, and specifically direct that all records and 
files in the Clerk’s office pertaining to the above 
entitled action are to be included in such record, 
and, among other things, such record is to include 
specifically, the court reporter’s transcript of all 
proceedings had subsequent to the filing of the 
opinion herein of the Court of Appeais for the 
Ninth Circuit, said opinion being filed on December 
13, 1955; and all motions and minute orders filed 
and entered subsequent to the filing of the opinion 
of the Court of Appeals for the Ninth Circuit above 
referred to. 


The appellants respectfully show that the record 
in the above entitled case is the same in each of 
three cases, being Cause Numbers A-8214, A-8413 
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and A-8666, and that a consolidated record was util- 
ized on appeal and one transcript and one record 
were used. In designating the entire record, the ap- 
pellants followed the directions of the Ninth Cir- 
cuit Court in its opinion of December 18, 1955, and 
accordingly, the appellants specifically designate 
Volumes J and II, containing 529 pages, U.S. Cir- 
euit Court of Appeals Nos. 14,529 through 14,531, 
inclusive, used on the appeals on the above men- 
tioned causes, as the initial part of the record in 
the above captioned cause and related causes herein 
mentioned. The appellants respectfully request that 
throughout this appeal of the three causes, con- 
solidated for purpose of trial by order of the Trial 
Court under date of August 24, 1953, one record 
and one transcript be utilized to obviate the ne- 
eessity of additional costs. 


Dated at Anchorage, Alaska, this 6th day of July, 
1956. 
HELLENTHAL & COTTIS, 
MARTIN, SHORTS & BEVER, 
DAVIS, RENFREW & HUGHES, 
/s/ By DAVID H. THORSNESS, 
Attorneys for Appellants 


Acknowledgment of Service attached. 


[Endorsed]: Filed July 6, 1956. 


} 
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[Title of Court and Causes A-8214, A-8413, A-8666] 


HEARING ON MOTION TO SET BOND 
ON APPEAL 


Now at this time, these causes coming on to be 
heard before the Honorable J. L. McCarrey, Jr., 
District Judge, the following proeeedings were had, 
to-wit: 


Now at this time, causes Nos. A-8214, entitled 
Dorothy Neal and Nathaniel Neal, Jr., plaintiffs, 
versus Matanuska Valley Lines, Ine., a Corp., John 
Doe Williams and Lois Wilhams, defendants; No. 
A-8413, entitled Blanche Thomas, plaintiff, versus 
Matanuska Valley Lines, Inc., a corporation, and 
John Doe Williams and Lois Wilhams; and No. 
A-8666, entitled Wordie Frazier and Prince Frazier, 
plaintiffs, versus Matanuska Valley Lines, Ine., a 
corporation, Milton Williams and Lois Williams, 
defendants; came on regularly for Hearing on Mo- 
tion to Set Bond on Appeal; David Thorsness pre- 
sent for and in behalf of defendants, Wendell P. 
Kay present for and in behalf of plaintiffs; the 
following proceedings were had, to-wit: 


Argument to Court was had by David Thorsness 
for and in behalf of Defendants. 


Argument to Court was had by Wendell P. Kay 
for and in behalf of Plaintiffs. 


Argument to the Court was had by David Thors- 
ness for and in behalf of Defendants. 
Whereupon, Court having heard the argument of 
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respective counsel and being fully and duly advised 
in the premises, denied motion to set bond on 
appeal. 


Entered July 20, 1956. 


[Title of District Court and Cause No. A-8214. ] 


AMENDMENT OF DESIGNATION OF CON- 
TENTS OF RECORD ON APPEAL 


To: The Clerk of the above entitled Court; 

To: Wendall P. Kay and Stringer & Connolly, At- 
torneys for the Plaintiffs; and 

To Whom It May Concern: 


Please Take Notice that Matanuska Valley Lines, 
Ine., a corporation, defendant above named, and 
General Casualty Company, a corporation, Lewis 
E. Simpson, Louis Odsather, J. A. Columbus, H. N. 
Baker, Russell Swank and Norman G. Lange, 
sureties, and the appellants in this action, amend 
their designation of record to allow all briefs in 
support of motions to be deleted from the original 
record, but specifically designate that all bonds to 
stay execution to act as supersedeas bonds on file 
herein, filed October 30, 1953, be made a part of the 
record on appeal, and that the copies thereof may 
be reproductions by photographic process of the 
original bonds on file in the office of the Clerk of 
Court. 


Dorothy and Nathaniel Neal, Jr., et al. at 


The appellants above named further designate as 
part of the record, their original designation of con- 
tents of record on appeal, and this amendment of 
designation of contents of record on appeal. 


Dated at Anchorage, Alaska, this 16th day of 
August, 1956. 


HELLENTHAL & COTTIS, 
MARTIN, SHORTS & BEVER, 
DAVIS, RENFREW & HUGHES, 
/s/ By DAVID H. THORSNESS, 
Attorneys for Appellants 


Acknowledgment of Service attached. 


[Endorsed]: Filed August 16, 1956. 


SE enEEEEnIEEEEER 


[Title of District Court and Cause No. A-8214.] 


BOND ON STAY OF EXECUTION 


Whereas, the defendant, Matanuska Valley Lines, 
Inec., has among other things filed motions for a new 
trial and for judgment notwithstanding the jury’s 
verdict in this cause and has applied for a Stay of 
Execution pending the determination of said mo- 
tions. 


Now, Therefore, in consideration of the premises, 
General Casualty Company of America, a corpora- 
tion organized under the laws of the State of Wash- 
ington and authorized to do business within the Ter- 
ritory of Alaska, is bound unto the plaintiff, Dor- 
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othy Neal, in the sum of Eleven Thousand Three 
Hundred Seventy-eight Dollars and Thirty Cents 
($11,378.30) and unto the plaintiff Nathaniel Neal, 
Jr., in the sum of Ten Thousand Dollars ($10,- 
000.00). 


Witness the hand and seal of General Casualty 
Company of America this 30th day of October, 1953. 


The condition of this bond, however, is that if the 
pending motions for a new trial or for judgment 
notwithstanding the verdict be granted then this 
bond shall be null and void, but if the said motions 
be denied and timely notice of appeal to the United 
States Court of Appeals for the Ninth Circuit be 
filed and the said appeal be prosecuted with effect 
then this bond shall be null and void excepting that 
in such case it shall apply upon whatever amount of 
supersedeas may be fixed; providing that if the said 
motions be denied and the defendant, Matanuska 
Valley Lines, Inc., neglects to file -a timely notice 
of appeai and prosecute same with effect then this 
bond to the extent indicated in favor of the respec- 
tive plaintiffs individually is conditioned upon the 
satisfaction of the judgment herein, together with 
costs, interest and damages for delay. 


GENERAL CASUALTY COMPANY 
OF AMERICA, Surety, 
/s/ By GRACE M. McCONNELL, 
As Attorney in Fact 


[Endorsed]: Filed October 30, 1953. 


Fe gee a a 
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[Title of Court and Causes A-8214, A-8413, A-8666] 


CLERK’S CERTIFICATE ORIGINAL 
RECORD 


I, Wm. A. Hilton, Clerk of the above-entitled 
Court, do hereby certify that pursuant (1) to the 
provisions of Rule 10 (1) of the United States 
Court of Appeals, Ninth Circuit, (2) to rules 75 (g¢) 
and (0) of the Federal Rules of Civil Procedure, 
(3) to the decision of the United States Court of 
Appeals in the above-entitled causes dated December 
13, 1955, and (4) to the designations of counsel for 
the defendants-appcllants, I am transmitting here- 
with the Original Papers in my office dealing with 
the above-entitled actions from and after October 
29, 1954, together with the Court Reporter’s tran- 
script of the Court proceedings in said actions sub- 
sequent to said date, and together with plaintiffs’ 
exhibits 1, 2-A, 2-B and 2-C, and defendants’ ex- 
hibits A, B, D, H and H-1. 

The original papers hereto attached are to sup- 
plement and become a part of the transcript of 
record in the above-entitled cases as printed by the 
United States Court of Appeals, Ninth Circuit, on 
February 4, 1955. 

The papers herewith transmitted, together with 
the printed record hereinabove mentioned, consti- 
tute the record on appeal from the final judgment 
filed and entered in the above-entitled actions by the 
above-entitled Court on May 21, 1956, to the United 
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States Court of Appeals, Ninth Circuit, San Fran- 
cisco, California. 


Dated at Anchorage, Alaska, this 16th day of 
August, 1956. 


[Seal ] /3/ WM. A. HILTON, 
Clerk 


[Endorsed]: No. 15252. United States Court of 
Appeals for the Ninth Circuit. Matanuska Valley 
Lines, Inc., a corporation, Appellant, vs. Dorothy 
Neal and Nathaniel Neal, Jr., Appellees. Transcript 
of Record. Appeal from the District Court for the 
District of Alaska, Third Division. 


Filed: September 4, 1956. 


/s/PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 
No. 15252 

MATANUSKA VALLEY LINES, INC., a cor- 
poration, and GENERAL CASUALTY COM- 
PANY OF AMERICA, a corporation, LEWIS 
EK. SIMPSON, LOUIS ODSATHER, J. As 
COLUMBUS, H. N. BAKER, RUSSELL 
SWANK and NORMAN G. LANGE, 


Appellants. 
re. 
DOROTHY NEAL and NATHANIEL NEAL, 
JR., Appellees. 


STATEMENT OF POINTS 


Matanuska Valley Lines, Inc., a corporation, and 
General Casualty Company of America, a corpora- 
tion, and Lewis E. Simpson, Louis Odsather, J. A. 
Columbus, H. N. Baker, Russell Swank and Nor- 
man G. Lange, appellants, herewith present to the 
Cowt of Appeals for the Ninth Circuit the follow- 
ing particulars and points upon which it is claimed 
the Trial Court erred: 

1. The appellants adopt that statement of points 
heretofore filed herein and made a part of the 
record on appeal previously had in this case, dis- 
missed by the Court of Appeals for the Ninth Cir- 
euit by its opinion filed on December 18, 1955, 
former docket number 14,529. 

2. In failing to grant the motion of the defend- 
ant-appellant Matanuska Valley Lines, Inc., for a 
new trial, filed subsequent to the filing of the opin- 
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ion of the Court of Appeals for the Ninth Circuit 
on December 13, 1955, and subsequent to the cor- 
rected judgment filed herein on May 21, 1956. 

3. The denial of the motion of Matanuska Valley 
Lines, Inc. for motion to discharge bond and ex- 
onerate bond surety. 

4. The denial of the motion of Matanuska Valley 
Lines, Inc. to set bond on appeal. 

Dated at Anchorage, Alaska, this 22nd day of 
August, 1956. 


HELLENTHAL & COTTIS, 
MARTIN, SHORTS & BEVER, 
DAVIS, RENFREW & HUGHES, 
/s/ By DAVID H. THORSNESS, 
Attorneys for Appellants 


Acknowledgment of Service attached. 
[Endorsed]: Filed August 29, pee. Paul 
O’Brien, Clerk. 


[Title of U. 8. Court of Appeals and Cause. ] 


PETITION TO USE PREVIOUSLY PRINTED 
RECORD, TO USE ORIGINAL PRINTED 
BRIEFS AND FILE SUPPLEMENTAL 
BRIEFS, AND FOR RE-ARGUMENT 


Come Now the appellants above named, by and 
through their attorneys, and petition this Honorable 
Court as follows: 

1. That appellants be allowed to use as a portion 
of the printed record herein, the previously printed 
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record in the former appeal herein, former Docket 
No. 14,529, as indicated in the Court’s opinion filed 
December 13, 1955, in addition to the reeord desig- 


nated by appellants on file herein. 


2. That appellants be allowed to use the original 
printed briefs in the former appeal, docket No. 


| 14,529, and to supplement such briefs by supple- 
/ mental briefs concerning matters occurring subse- 


quent to the former appeal. 
3. That this Honorable Court allow full re-argu- 


| ment of this appeal due to the lapse of time of pro- 
| ecedings had subsequent to the former appeal, and 


the change in this Honorable Court’s membership, 


all occurring subsequent to the original appeal, 


Docket No. 14,529. 
Dated at Anchorage, Alaska, this 11th day of 
September, 1956. 


HELLENTHAL & COTTIS, 
MARTIN, SHORTS & BEVER, 
DAVIS, RENFREW & HUGHES, 
jf wey DAVIDA. THORSNESS, 
Attorneys for Appellants 


So Ordered. 
yy i. T. BONE, 
Chief Judge 
/sf RICHARD H. CHAMBERS, 
United States Cireuit Judge 


Acknowledgment of Service attached. 
[Endorsed]: Filed October 2, 1956. Paul P. 
O’Brien, Clerk. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 14530 


MATANUSKA VALLEY LINES, INC., a Cor- 
poration, vs. BLANCHE THOMAS. 


MANDATE 


United States of America, ss: 
The President of the United States of America. 
To the Honorable, the Judges of the District Court 
for the District of Alaska, Third Division, 
Greeting: 
Whereas, lately in the District Court for the Dis- 
trict of Alaska, Third Division, before you or some 
of you, in a cause between Blanche Thomas, Plain- 
tiff, and Matanuska Valley Lines, Inc., a Corpora- 
tion, and John Doe Williams and Lois Williams, 
Defendants, No. A-8413, a Judgment was duly filed 
and entered on the 14th day of October, 1953; 
which said Judgment is of record and fully set out 
in said cause in the office of the Clerk of the said 
District Court, to which record reference is hereby 
made and the same is hereby expressly made a part 
hereof, 


And Whereas, the said Matanuska Valley Lines, 
Inc., a Corporation, appealed to this court as by the 
inspection of the transcript of the record of the said 
District Court, which was brought into the United 
States Court of Appeals for the Ninth Cireuit by 
virtue of an appeal agreeably to the Act of Con- 
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gress, in such cases made and provided, fully and 
at large appears. 


And Whereas, on the 24th day of October, in the 
year of our Lord, one thousand nine hundred and 
fifty-five, the said cause came on to be heard before 
the said United States Court of Appeals for the 
Ninth Circuit, on the said transcript of record, and 
was duly submitted: 


On Consideration Whereof, it is now here ordered 
and adjudged by this Court, that the appeal in this 
eause be, and hereby is, disimssed. (December 13, 
955.) 

You, Therefore, Are Hereby Commanded that 
such proceedings be had in said cause, in conformity 
with the opinion and judgment of this court, as 
according to right and justice, and the laws of the 
United States, ought to be had, the said appeal not- 
withstanding. 


Witness the Honorable Earl Warren, Chief Jus- 
tice of the United States, the sixteenth day of Janu- 
ary in the year of our Lord one thousand nine 
hundred and fifty-six. 


[Seal] Uy PAUL P..O’BRIEN, 
Clerk, United States Court of Appeals for the 
Ninth Circuit. 


Entered March 16, 1956. 


[Endorsed]: Filed in the District Court, Terri- 
tory of Alaska, Third Division, March 16, 1956. 
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In the District Court for the District of Alaska, 
Third Division 


No. A-8413 


BLANCHE THOMAS, Plaintiff, 


VS. 


MATANUSKA VALLEY LINES, INC., a cor- 
poration, and JOHN DOE WILLIAMS and 
LOIS WILLIAMS, Defendants. 


MOTION FOR ISSUANCE OF CERTIFICATE 
AND ORDER 


Comes Now the plaintiffs in the above entitled 
cause and move this Honorable Court for an Order 
and Certificate to be entered, nunc pro tune, direct- 
ing the entry of final judgment upon verdicts J, I, 
III, IV and V, received and filed in the above en- 
titled cause on September 24, 1953, and expressly 
determining that there is no just reason for delay. 


This motion is made and based upon Rule 54(b) 
and Rule 63, Federal Rules of Civil Procedure, and 
upon all the records, papers and files in this cause. 


/3/ WENDELL P. KAY, 
Of Attorneys for Plaintiffs 


[Endorsed]: Filed November 2, 1955. 


=. _ OEE 
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[Title of District Court and Cause No. A-8413.] 


MOTION TO DISCHARGE BOND AND 
EXONERATE BOND SURETY 


Comes now the defendant, Matanuska Valley 
Lines, Inec., by and through their attorneys of ree- 
ord, and hereby moves the court for an order dis- 
eharging the cost bond and supersedeas bond here- 
tofore filed in this cause, and for a further order 
exonecrating the sureties from all lability thereon. 
This motion is based upon the following: 


1. There was no judgment to supersede. 


2. That the opinion of the United States Court 
of Appeals for the Ninth Cireuit filed December 13, 
1955, does not require payment of costs. 


Dated this 6th day of January, 1956. 


MATANUSKA VALLEY LINES, 
INC., 
HELLENTHAL, HELLENTHAL & 
COTTIS, 
(a7 ey KALPH.H. COTTIS, 
Attorneys for Defendant 


DAVIS, RENFREW & HUGHES, 
/s/ By WILLIAM W. RENFREW, 
Attorneys for Defendant 
Acknowledgement of Service attached. 


[Endorsed]: Filed January 6, 1956. 
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[Title of District Court and Cause No. A-8413.] 


MOTION TO SET ASIDE VERDICT OR IN 
THE ALTERNATIVE MOTION FOR A 
NEW TRIAL 

ii 

The defendant, Matanuska Valley Lines, Inc., in 
the above action, by its counsel, moves the court in 
accordance with Rule 50 of the Rules of Civil Pro- 
cedure, that verdict No. 5 be set aside and that it 
have judgment entered in accordance with its mo- 
tion for directed verdicts which was made at the 
close of all the evidence herein. 


II. 

That said defendant in the alternative moves the 
court that the said verdict be set aside and a new 
trial granted. 

BOL. 

The grounds for this motion are as follows: 

1. Refusal of the trial court to comply with Rule 
54 B, Federal Rules of Civil Procedure, which pre- 
vented the defendant from completing its appeal 
and getting a decision on the merits from the cir- 
euit court. 

2. Failure of the jury to return a verdict on the 
cross-complaint (Verdicts No. 6 and 7), which fact 
requires a new trial in all cases consolidated at the 
trial of this cause so that one record or one appeal 
ean be undertaken on the entire matter. 

3. The absence of evidence sufficient to support 
the verdicts. 
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4. The verdicts are contrary to the clear weight 
of the evidence. 

5. Irregularity in the proceedings by which the 
defendants were prevented from having a fair trial 
in that the defendants were denied more than a total 
of three peremptory challenges for all three de- 
fendants and in that the trial was conducted in an 
atmosphere of haste. 

6. The damages awarded are excessive and ap- 
pear to have been given under the influence of 
passion or prejudice. 

7. Various errors of law occurred at the trial and 
were excepted to, such errors including the admis- 
sion in evidence of Dr. Starr’s deposition without 
any showing that the deponent was not available 
for the trial; instructions 6, 8, 14, 15, 17, 18 and the 
form of verdict 5. 

8. This cause was forced to trial before it was at 
issue and arguments over the matter in court may 
have influenced the jury by leading it to believe 
that the defendants were reluctant to have the cause 
come to trial. 

9. Tria) of the cases was compelled although 
none of them were at issue with respect to the 
eross-complaint of Matanuska Valley Lines, Ine., 
against the other defendants. 

These motions are predicated upon the records, 
files, proceedings and evidence herein. 

This motion supplements that dated October 5, 
1953, and in no manner waives the relief sought by 
said former motion or the grounds set forth for 
such relief. 
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Dated at Anchorage, Alaska, this 6th day of Jan- 
uary, 1956. 
MATANUSKA VALLEY LINES, 
INC,, 
HELLENTHAL, HELLENTHAL & 
COTTIS, 
/s/ By RALPH H. COTTIS, 
Attorneys for Defendant 
DAVIS, RENFREW & HUGHES, 
/s/ By WILLIAM W. RENFREW, 
Attorneys for Defendant 


Acknowledgment of Service attached. 
[Endorsed]: Filed January 6, 1956. 


[Title of District Court and Cause No. A-8413.] 


MOTION FOR JUDGMENT ON SUPER- 
SEDEAS BOND 


Motion 

Comes Now the plaintiffs, by and through John 
R. Connelly and Wendell P. Kay, their attorneys, 
and move the Court to enter judgment against E. H. 
Oling, Joe Blackard, Russell Swank, Lewis H. 
Simpson, Louis Odsather, Norman G. Lange, J. A. 
Columbus, M. W. Clark, Loran E. Camon, Lena 
Denison, John T. Campbell, Fred J. Snyder, H. M. 
Baker, M. B. Kirkpatrick, John H. Clawson, Frank 
M. Reed, J. C. Morris, Robert N. Kessler and E. D. 
Hillstrand, and in favor of these plaintiffs for the 
total sum of $80,000.00, and against each of them in 
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a amount in which the said I. H. Oling, Joe 
Blackard, Russell Swank, Lewis E. Simpson, Louis 
Odsather, Norman G. Lange, J. A. Columbus, M. 
W. Clark, Loran I. Camon, Lena Denison, John T. 
Campbell, Fred J. Snyder, Ti. M. Baker, M. B. 
Kirkpatrick, John H. Clawson, Frank M. Reed, J. 
C. Morris, Robert N. Jkessler and I. D. Hillstrand, 
respectively, became liable upon that certain super- 
sedeas bond dated the 9th day of April, 1954, and 
filed in the above entitled cause on the said 9th day 
of April, 1954. 

This motion is based upon the ground that the 
appeal in the above entitled cause taken by the de- 
fendant, Matanuska Valley Lines, Inc, has now 
been dismissed by the Court of Appeals for the 
Ninth Circuit, and upon all the pleadings, papers, 
records and files in this action. 

Dated this 11th day of April, 1956. 


/3/ WENDELL P. KAY, 
Of Attorneys for Plaintiffs 


Acknowledgment of Service attached. 
[Endorsed]: Filed April 17, 1956. 


[Title of Court and Causes A-8214, A-8413, A-8666] 


M. O. RENDERING ORAL DECISION 


Now at this time, this cause coming on to be heard 
before the Honorable J. L. McCarrey, Jr., District 
Judge, the following proceedings were had, to-wit: 

Now at this time, arguments having been had 
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heretofore and on the 22nd day of May, 1956, in 
causes No. A-8214, entitled Dorothy Neal and Nath- 
aniel Neal, Jr., plaintiffs, versus Matanuska Valley 
Lines, Inc., John Doe Williams and Lois Williams, 
defendants; No. A-8413, entitled Blanche Thomas, 
plaintiff, versus Matanuska Valley Lines, Inc., John 
Doe Williams and Lois Williams, defendants; and 
No. A-8666, entitled Wordie Frazier and Prince 
Frazier, plaintiffs, versus Matanuska Valley Lines, 
Inc., Milton T. Williams and Lois Williams, de- 
fendants ; 

Court now finds that after consideration of the 
arguments had May 22, 1956, and of the reply brief 
filed by Defendant Matanuska Valley Lines, by 
leave of Court, that the ruling of May 21, 1956 in 
which motion for judgment on the bond was denied; 
motion for exoneration of sureties on the bond was 
denied; motion for new trial was denied; and mo- 
tion to enter judgment under Rule 54 (b) was 
granted, shall stand. 

Entered May 238, 1956. 


[Title of Court and Causes A-8214, A-8666, A-8413] 


M. O. RENDERING ORAL DECISION 


Now at this time, these causes coming on to bé 
heard before the Honorable J. L. McCarrey, Jr., 
District Judge, the following proceedings were had, 
to-wit: 

Now at this time, on request of counsel for de- 
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fendants, for a new ruling on the motion for new 
trial and to preclude any doubt as to the date of 
filing motion for new trial, after entry of final judg- 
ment and in order to remove any question that could 
be raised on appeal as to the timely filing of motion 
for new trial in causes No. A-8214, entitled Dorothy 
Neal and Nathaniel Neal, Jy., plaintiffs, versus 
Matanuska Valley Lines, Inc., a corp., and John Doe 
“Williams and Lois Williams, defendants; No. A- 
8666, entitled Wordie Frazier and Prince Frazier, 
plaintiffs, versus Matanuska Valley Lines, Milton T. 
Williams and Lois Williams, defendants; and No. 
A-8413, entitled Blanche Thomas, plaintiff, versus 
Matanuska Valley Lines, Inc., John Doe Williams 
and Lois Williams, defendants; 

It Is Ordered Court now denies motion for new 
trial. 

Entered June 1, 1956. 


[Title of District Court and Cause No. A-8413.] 


NOTICE OF APPEAL 


Notice Is Hereby Given, that Matanuska Valley 
Lines, Inc., a corporation, defendant above named, 
and General Casualty Company, a corporation, 
surety, hereby appeal to the United States Court of 
Appeals for the Ninth Cireuit from that final judg- 
ment entered in this action on the 21st day of May, 
1956, and from the denial], on the same date, of de- 
fendants’ “Motion to Discharge Bond and Exon- 
erate Sureties’’. 
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Dated at Anchorage, Alaska, this 20th day of 
June, 1956. 
HELLENTHAL & COTTIS, 
MARTIN, SHORTS & BEVER, 
DAVIS, RENFREW & HUGHES, 
/s/ By DAVID H. THORSNESS, 
Attorneys for Appellants 


[Endorsed]: Filed June 20, 1956. 


[Title of District Court and Cause No. A-8413.] 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


To: The Clerk of the above entitled Court; 

To: Wendall P. Kay, J. Earl Cooper and Stringer 
& Connelly, Attorneys for the Pr and 

To Whom It May Concern: 


Please Take Notice that Matanuska Valley Lines, 
Ine., a corporation, defendant above named, and 
General Casualty Company, a corporation, surety, 
and the appellants in this action, designate the en- 
tire record of this action as the record on appeal, 
and specifically direct that all records and files in 
the Clerk’s office pertaining to the above entitled 
action are to be included in such record, and, among 
other things, such record is to include specifically, 
the court reporter’s transcript of all proceedings had 
subsequent to the filing of the opinion herein of the 
Court of Appeals for the Ninth Circuit, said opin- 
ion being filed on December 13, 1955; and all mo- 
tions and minute orders filed and entered subse- 
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quent to the filing of the opinion of the Court of 
Appeals for the Ninth Circuit above referred to. 
The appellants respectfully show that the record 
in the above entitled case is the same in each of 
three cases, being Cause Numbers A-8214, A-8413 
and A-8666, and that a consolidated record was 
utilized on appeal and one transcript and one record 
were used. In designating the entire record the ap- 
pellants followed the directions of the Ninth Cireuit 
Court in its opinion of December 138, 1955, and ac- 
cordingly, the appellants specifically designate Vol- 
umes I and II, containing 529 pages, U. S. Cireuit 
Court of Appeals Nos. 14,529 through 14,531, in- 
elusive, used on the appeals on the above mentioned 
causes, as the initial part of the record in the above 
eaptioned cause and related causes herein men- 
tioned. The appellants respectfully request that 
throughout this appeal of the three causes, con- 
solidated for purpose of trial by order of the Trial 


Court under date of August 24, 1953, one record 
and one transeript be utilized to obviate the ne- 


eessity of additional costs. 


Dated at Anchorage, Alaska, this 6th day of July, 
1956. 
HELLENTHAL & COTES, 
MARTIN, SHORTS € BEVER, 
DAVIS, RENFREW & HUGHES, 
Js/ By DAVID. H. THORSNESS, 
Attorneys for Appellants 


Acknowledgment of Service attached. 
[Endorsed]: Filed July 6, 1956. 
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[Title of Court and Causes A-8214, A-8413, A-8666] 


HEARING ON MOTION TO SET BOND 
ON APPEAL 


Now at this time, these causes coming on to be 
heard before the Honorable J. L. McCarrey, Jr., 
District Judge, the following proceedings were had, 
to-wit: 


Now at this time, causes Nos. A-8214, entitled 
Dorothy Neal and Nathaniel Neal, Jr., plaintiffs, 
versus Matanuska Valley Lines, Inc., a Corp., John 
Doe Williams and Lois Williams, defendants; No. 
A-8413, entitled Blanche Thomas, plaintiff, versus 
Matanuska Valley Lines, Inc., a corporation, and 
John Doe Williams and Lois Williams; and No. 
A-8666, entitled Wordie Frazier and Prince Frazier, 
plaintiffs, versus Matanuska Valley Lines, Inc., a 
corporation, Milton Williams and Lois Williams, 
defendants; came on regularly for Hearing on Mo- 
tion to Set Bond on Appeal; David Thorsness pre- 
sent for and in behalf of defendants, Wendell P. 
Kay present for and in behalf of plaintiffs; the 
following proceedings were had, to-wit: 


Argument to Court was had by David Thorsness 
for and in behalf of Defendants. 


Argument to Court was had by Wendell P. Kay 
for and in behalf of Plaintiffs. 


Argument to the Court was had by David Thors- 
ness for and in behalf of Defendants. 
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Whereupon, Court having heard the argument of 


respective counsel and being fully and duly advised 


aa i 


in the premises, denied motion to set bond on ap- 
peal. 


Entered July 20, 1956. 


[Title of District Court and Cause No. A-8413.] 


AMENDMENT OF DESIGNATION OF CON- 
TENTS OF RECORD ON APPEAL 


To: The Clerk of the above entitled Court; 


To: Wendall P. Kay and Stringer & Connolly, At- 
torneys for the Plaintiffs; and 


To Whom It May Concern: 


Please Take Notice that Matanuska Valley Lines, 
Ine., a corporation, defendant above named, and 
General Casualty Company, a corporation, surety, 


_ both appellants in this action, amend their designa- 


SS 


tion of record to allow all briefs in support of mo- 
tions to be deleted from the original reeord, but 
specifically designate that all bonds to stay execu- 
tion to act as supersedeas bonds on file herein, filed 
October 30, 1953, be made a part of the record on 
appeal, and that the copies thereof may be repro- 
ductions by photographie process of the original 
bonds on file in the office of the Clerk of Court. 


The appellants above named further designate as 
part of the record, their original designation of con- 
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tents of record on appeal, and this amendment of 
designation of contents of record on appeal. 

Dated at Anchorage, Alaska, this 16th day of 
August, 1956. 


HELLENTHAL & COTTIS, 
MARTIN, SHORTS & BEVER, 
DAVIS, RENFREW & HUGHES, 
/s/ By DAVID H. THORSNESS, 
Attorneys for Appellants 


Acknowledgment of Service attached. 
[Endorsed]: Filed August 16, 1956. 


[Title of District Court and Cause No. A-8413.] 


BOND ON STAY OF EXECUTION 


Whereas, the defendant, Matanuska Valley Lines, 
Inec., has among other things filed motions for a new 
trial and for judgment notwithstanding the jury’s 
verdict in this cause and has applied for a Stay of 
Execution pending the determination of said mo- 
tions. 

Now, Therefore, in consideration of the premises, 
General Casualty Company of America, a corpora- 
tion organized under the laws of the State of Wash- 
ington and authorized to do business within the 
Territory of Alaska, is bound unto the plaintiff, 
Blanche Thomas, in the sum of One Hundred 
Twenty-one and 70/100 Dollars ($121.70). 

Witness the hand and seal of General Casualty 
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Company of America this 30th day of October, 
1953. 

The condition of this bond, however, is that if the 
pending motions for a new trial or for judgment 
notwithstanding the verdict be granted then this 
bond shall be null and void, but if the said motions 
be denied and timely notice of appeal to the United 
states Court of Appeals for the Ninth Circuit be 
filed and the said appeal be prosecuted with cffeet 

: then this bond shall be null and void excepting that 
in such case it shall apply wpon whatever amount 
of supersedeas may he fixed; providing that if the 
said motions be denied and the defendant, Matan- 
uska Valley Lines, Inc., neglects to file a timely 
notice of appeal and prosecute same with effect then 
this bond to the extent indicated in favor of the 
respective plaintiff is conditioned upon the satisfae- 
tion of the judgment herein, together with costs, in- 
terest and damages for delay. 
GENERAL CASUALTY COMPANY 
OF AMERICA, Surety, 
/s/ By GRACE M. MeCONNELL, 
As Attorney in Faet 


[Endorsed]: Filed October 30, 1953. 


[Endorsed]: No. 15,253. United States Court of 
Appeals for the Ninth Circuit. Matanuska Valley 
Lines, Inc., a corporation, Appellant, vs. Blanche 
Thomas, Appellee. Transcript of Record. Appeal 
from the District Court for the District of Alaska, 
Third Division. 
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Filed: September 4, 1956. 


/s/PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 


In the United States Court of Appeals 
for the Ninth Circuit 
No. 15,253 
MATANUSKA VALLEY LINES, INC., a cor- 
poration, and GENERAL CASUALTY COM- 
PANY OF AMERICA, a corporation, 
Appellants, 
vs. 
BLANCHE THOMAS, Appellee. 


STATEMENT OF POINTS 


Matanuska Valley Lines, Inc., a corporation, and 
General Casualty Company of America, a corpora- 
tion, appellants, herewith present to the Court of 
Appeals for the Ninth Circuit the following par- 
ticulars and points upon which it is claimed the 
Trial Court erred: 

1. The appellants adopt that statement of points 
hereofore filed herein and made a part of the record 
on appeal previously had in this case, dismissed by 
the Court of Appeals for the Ninth Circuit by its 
opinion filed on December 13, 1955, former docket 
number 14,530. 

2. In failing to grant the motion of the defen- 
dant-appellant Matanuska Valley Lines, Inc., for a 
new trial, filed subsequent to the filing of the opinion 
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‘of the Court of Appeals for the Ninth Cireuit on 
December 13, 1955, and subsequent to the corrected 
judgment filed herein on May 21, 1956. 

3. The denial of the motion of Matanuska Valley 
Lines, Inc., for motion to discharge bond and ex- 
onerate bond surety. 

4. The denial of the motion of Matanuska Valley 
Lines, Inec., to set bond on appeal. 

Dated at Anchorage, Third Judicial Division, Ter- 
ritory of Alaska, this 22nd day of August, 1956. 


HiiLLENTHAL & COTTE, 

| MARTIN, SHORTS & BEVER, 

: DAVIS, RENFREW & HUGHES, 

| /s/ By DAVID H. THORSNESS, 
Attorneys for Appellants 


Acknowledgment of Service attached. 
me [Endorsed]: Filed August 29, 1956. Paul P. 
O’Brien, Clerk. 


—_———— 


[Title of U. S. Court of Appeals and Cause. ] 


PETITION TO USE PREVIOUSLY PRINTED 
RECORD, TO USE ORIGINAL PRINTED 
BRIEFS AND FILE SUPPLEMENTAL 
BRIEFS, AND FOR RE-ARGUMENT 


| 

. 

Come Now the appellants above named, by and 

through their attorneys, and petition this Honorable 
Court as follows: 

1. That appellants be allowed to use as a portion 

of the printed record herein, the previously printed 
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record in the former appeal herein, docket No. 
14,530, as indicated in the Court’s opinion filed De- 
cember 13, 1955, in addition to the record designated 
by appellants on file herein. 

2. That appellants be allowed to use the original 
printed briefs in the former appeal, docket No. 14,- 
0900, and to supplement such briefs by additional 
briefs concerning matters occurring subsequent to 
the former appeal. 

3. That this Honorable Court allow full re-argu- 
ment of this appeal due to the lapse of time of pro- 
ceedings had subsequent to the former appeal, and 
the change in this Honorable Court’s membership, 
all occurring subsequent to the original appeal, 
Docket No. 14,530. 


Dated at Anchorage, Alaska, this 11th day of Sep- 
tember, 1956. 


HELLENTHAL & COTTIS, 
MARTIN, SHORTS & BEVER, 
DAVIS, RENFREW & HUGHES, 
/s/ By DAVID H. THORSNESS, 
Attorneys for Appellants 


So Ordered. 


/3/ HOMER T. BONE, 
/s/ RICHARD H. CHAMBERS, 
United States Circuit Judges 


Acknowledgment of Service attached. 


[Endorsed]: Filed October 2, 1956. Paul P. 
O’Brien, Clerk. 
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In the United States Court of Appeals 
for the Ninth Circuit 
No. 14,53 


MATANUSKA VALLEY LINES, INC, a Cor- 
poration, vs. WORDIE FRAZIER and PRINCE 
FRAZIER. 


a a 


MANDATE 
United States of America, ss: 
The President of the United States of America 


To the Honorable, the Judges of the District Court 
for the District of Alaska, Third Division, 
Greeting: 


Whereas, lately in the District Court for the Dis- 
| trict of Alaska, Third Division, before you or some 
of you, in a cause between Wordie Frazier and 
Prince Frazicr, Plaintiffs, and Matanuska Valley 
Lines, Ine., a Corporation, and John Doe Williams 
and Lois Williams, Defendants, No. A-8666, a 
Judgment was duly filed and entered on the 14th 
day of October, 1953; which said Judgment is of 
record and fully set out in said cause in the office of 
the Clerk of the said District Court, to which record 
reference is hereby made and the same is hereby 
expressly made a part hereof, 


And Whereas, the said Matanuska Valley Lines, 
Ine., a Corporation, appealed to this court as by the 
inspection of the transcript of the record of the said 
District Court, which was brought into the United 
States Court of Appeals for the Ninth Cireuit by 
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virtue of an appeal agreeably to the Act of Con- 
gress, in such cases made and provided, fully and 
at large appears. 


And Whereas, on the 24th day of October, in the 
year of our Lord, one thousand nine hundred and 
fifty-five, the said cause came on to be heard before 
the said United States Court of Appeals for the 
Ninth Circuit, on the said transcript of record, and 
was duly submitted: 


On Consideration Whereof, it is now here ordered 
and adjudged by this Court, that the appeal in this 
cause be, and hereby is, dismissed. (December 13, 
1955). 


You, Therefore, Are Hereby Commanded that 
such proceedings be had in said cause, in conform- 
ity with the opinion and judgment of this court, as 
according to right and justice, and the laws of the 
United States, ought to be had, the said appeal not- 
withstanding. 


Witness the Honorable Earl Warren, Chief Jus- 
tice of the United States the sixteenth day of Janu- 
ary in the year of our Lord one thousand nine 
hundred and fifty-six. | 


[Seal] /3/ PAUL P. O'BRIEN, 
Clerk, United States Court of Appeals for the 
Ninth Circuit. 


Entered March 16, 1956. 


[Endorsed]: Filed in the District Court, Terri- 
tory of Alaska, Third Division, March 16, 1956. 
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“In the District Court for the District of Alaska, 


| Third Division 


No. A-8666 
WORDIE FRAZIER and PRINCE FRAZIER, 
Plantrits, 
VS. 


MATANUSKA VALLEY LINES, INC., a cor- 
poration, and JOHN DOE WILLIAMS and 
LOIS WILLIAMS, Defendants. 


M. 0. RENDERING ORAL DECISION 


_ Now at this time, these causes coming on to be 
heard before the Honorable J. L. McCarrey, Jr., 
District Judge, the following proceedings were had, 
to-wit: 


Now at this time motions having been submitted 
on briefs in cause No. A-8214, entitled Dorothy Neal 
and Nathaniel Neal, Jr., Plaintiffs, versus Matan- 
uska Valley Lines, Ine., a corporation, John Doe 
_ Williams and Lois Williams, Defendants: cause No. 
A-8413, entitled Blanche Thomas, Plaintiff, versus 
Matanuska Valley Lines, Inc., a corporation and 
John Doe Williams and Lois Williams, Defendants; 
and cause No. A-8666, entitled Wordie Frazier and 
Prince Frazier, Plaintiffs, versus Matanuska Valley 
Lines, Ine., a corporation, Milton T. Williams and 
Lois Willams, Defendants. 


me 


Whereupon, Court now denies motion for judg- 
ment on bond; denies motion exonerating sureties 
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on the bond; denies motion for new trial; grants 
motion to enter judgment under Rule 54 (b). 


Entered May 21, 1996. 


ea 


[Title of Court and Causes A-8214, A-8413, A-8666] 


M. O. RENDERING ORAL DECISION 


Now at this time, this cause coming on to be heard 
before the Honorable J. L. McCarrey, Jr., District 
Judge, the following proceedings were had, to-wit: 


Now at this time, arguments having been had 
heretofore and on the 22nd day of May, 1956, in 
eauses No. A-8214, entitled Dorothy Neal and Nath- 
anie]l Neal, Jr., plaintiffs, versus Matanuska Valley 
Lines, Inc., John Doe Williams and Lois Willams, 
defendants; No. A-8413, entitled Blanche Thomas, 
plaintiff, versus Matanuska Valley Lines, Inc., Jobn 
Doe Williams and Lois Williams, defendants; and 
No. A-8666, entitled Wordie Frazier and Prince 
Frazier, plaintiffs, versus Matanuska Valley Lines, 
Ine., Milton T. Williams and Lois Williams, de- 
fendants; 


Court now finds that after consideration of the 
arguments had May 22, 1956, and of the reply brief 
filed by Defendant Matanuska Valley Lines, by 
leave of Court, that the ruling of May 21, 1956 in 
which motion for judgment on the bond was denied; 
motion for exoneration of sureties on the bond was 
denied; motion for new trial was denied; and mo- 
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‘tion to enter judgment under Rule 54 (b) was 
| granted, shall stand. 


Entered May 23, 1956. 


| [Title of Court and Causes A-8214, A-8413, A-8666] 


M. O. RENDERING ORAL DECISION 


Now at this time, these causes coming on to be 

heard before the Honorable J. L. McCarrey, Jr., 

| District Judge, the following procecdings were had, 
to-wit: 

Now at this time, on request of counsel for de- 
| fendants, for a new ruling on the motion for new 
trial and to preclude any doubt as to the date of 
| fling motion for new trial, after entry of final judg- 

ment and in order to remove any question that 

eould be raised on appeal as to the timely filing of 
“motion for new trial in causes No. A-8214, entitled 
Dorothy Neal and Nathaniel Neal, Jr., plaintiffs, 
versus Matanuska Valley Lines, Ine., a corp., and 
John Doe Williams and Lois Williams, defendants; 
No. A-8666, entitled Wordie Frazier and Prince 
Prazier, plaintiffs, versus Matanuska Valley Lines, 
Milton T. Williams and Lois Williams, defendants ; 
and No. A-8413, entitled Blanche Thomas, plain- 
tiff, versus Matanuska Valley Lines, Inc., John Doe 
Williams and Lois Williams, defendants: 

It Is Ordered Court now denies motion for new 
rial. 


Entered June 1, 1956. 


| 
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[Title of District Court and Cause No. A-8666.] 


NOTICE OF APPEAL 


Notice Is Hereby Given, that Matanuska Valley 
Lines, Inc., a corporation, defendant above named, 
and General Casualty Company, a corporation, 
surety, hereby appeal to the United States Court of 
Appeals for the Ninth Circuit from that final judg- 
ment entered in this action on the 21st day of May, 
1956, and from the denial, on the same date, of 
defendants’ ‘‘Motion to Discharge Bond and Ex- 
onerate Sureties’’. 

Dated at Anchorage, Alaska, this 20th day of 
June, 1956. 

HELLENTHAL & COTTIS, 
MARTIN, SHORTS & BEVER, 
DAVIS, RENFREW & HUGHES, 
/s/ By DAVID H. THORSNESS, 
Attorneys for Appellants 


[Endorsed]: Filed June 20, 1956. 


[Title of District Court and Cause No. A-8666. ] 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


To: The Clerk of the above entitled Court; 

To: Wendall P. Kay, J. Earl Cooper and Stringer & 
Connolly, Attorneys for the Plaintiffs; and 

To Whom It May Concern: 


Please Take Notice that Matanuska Valley Lines, 
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Inec., a corporation, defendant above named, and 
| General Casualty Company, a corporation, surety, 
and the appellants in this action, designate the en- 
tire record of this action as the record on appeal, 
and specifically direct that all records and files in 
the Clerk’s office pertaining to the above entitled 
action are to be included in such record, and, 
among other things, such record is to inelude 
specifically, the court reporter’s transeript of all 
| proceedings had subsequent to the filing of the opin- 
ion herein of the Court of Appeals for the Ninth 
Cireuit, said opinion being filed on Deeember 13, 
' 1955; and all motions and minute orders filed and 
entered subsequent to the filing of the opinion of 
the Court of Appeals for the Ninth Circuit above 


| referred to. 


The appellants respectfully show that the record 
in the above entitled case is the same in each of 
three cases, being Cause Numbers A-8214, A-8413, 
and A-8666, and that a consolidated record was util- 
ized on appeal and one transcript and one reeord 
were used. In designating the entire record, the 
appellants followed the directions of the Ninth Cir- 

: cuit Court in its opinion of December 13, 1955, and 
accordingly, the appellants specifically designate 
- Volumes I and IT, containing 529 pages, U. 8. Cir- 
— euit Court of Appeals Nos. 14,529 through 14,531, 
inclusive, used on the appeals on the above men- 
tioned causes, as the initial part of the reeord in 
the above captioned cause and related causes herein 
mentioned. The appellants respectfully request that 
throughout this appeal of the three causes, con- 
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solidated for purpose of trial by order of the Trial 
Court under date of August 24, 1953, one record 
and one transcript be utilized to obviate the ne- 
cessity of additional costs. 


Dated at Anchorage, Alaska this 6th day of July, 

1956. : 
HELLENTHAL & COTTIS, 
MARTIN, SHORTS & BEVER, 
DAVIS, RENFREW & HUGHES, 

/s/ By DAVID H. THORSNESS, 
Attorneys for Appellants 


Acknowledgment of Service attached. 
[Endorsed]: Filed July 6, 1956. 


[Title of Court and Causes A-8214, A-8413, A-8666] 


HEARING ON MOTION TO SET BOND 
ON APPEAL 


Now at this time, these causes coming on to be 
heard before the Honorable J. L. McCarrey, Jr., 
District Judge, the following proceedings were had, 
to-wit: : 

Now at this time, causes Nos. A-8214, entitled 
Dorothy Neal and Nathaniel Neal, Jr., plaintiffs, 
versus Matanuska Valley Lines, Inc., a Corp., John 
Doe Williams and Lois Williams, defendants; No. 
A-8413, entitled Blanche Thomas, plaintiff, versus 
Matanuska Valley Lines, Inc., a corporation, and 
John Doe Williams and Lois Williams; and No. 
A-8666, entitled Wordie Frazier and Prince 


| 


| 
| 
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Frazicr, plaintiffs, versus Matanuska Valley Lines, 
Ine., a corporation, Milton Williams and Lois Wil- 
liams, defendants; came on regularly for Hearing 
on Motion to Set Bond on Appeal; David Thorsness 
present for and in behalf of defendants, Wendell P. 
Kay present for and in behalf of plaintiffs; the fol- 
lowing proceedings were had, to-wit: 

Argument to Court was had by David Thorsness 
for and in behalf of Defendants. 

Argument to Court was had by Wendell P. Kay 
for and in behalf of Plaintiffs. 

Areument to the Court was had by David Thors- 
ness for and in behalf of Defendants. 

Whereupon, Court having heard the argument of 


_ respective counsel and being fully and duly advised 


in the premises, denied motion to set bond on 
appeal. 


Entered July 20, 1956. 


[Title of District Court and Cause No. A-8666. ] 


AMENDMENT OF DESIGNATION OF CON- 
TENTS OF RECORD ON APPEAL 


To: The Clerk of the above entitled Court; 

To: Wendall P. Kay and Stringer & Connelly, At- 
torneys for the Plaintiffs; and 

To Whom It May Concern: 


Please Take Notice that Matanuska Valley Lincs, 
Ine., a corporation, defendant above named, and 
General Casualty Company, a corporation, surety, 
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both appellants in this action, amend their designa- 
tion of record to allow all briefs in support of mo- 
tions to be deleted from the original record, but 
specifically designate that all bonds to stay execu- 
tion to act as supersedeas bonds on file herein, filed 
October 30, 1953, be made a part of the record on 
appeal, and that the copies thereof may be repro- 
ductions of photographic process of the original 
bonds on file in the office of the Clerk of Court. 


The appellants above named further designate as 
part of the record, their original designation of con- 
tents of record on appeal, and this amendment of 
designation of contents of record on appeal. 


Dated at Anchorage, Alaska, this 16th day of Au- 
gust, 1956. 
HELLENTHAL & COTTIS, 
MARTIN, SHORTS & BEVER, 
DAVIS, RENFREW & HUGHES, 
/s/ By DAVID H. THORSNESS, 
Attorneys for Appellants 


Acknowledgment of Service attached. 
[Endorsed]: Filed August 16, 1956. 


[Title of District Court and Cause No. A-8666. ] 


BOND ON STAY OF EXECUTION 


Whereas, the defendant, Matanuska Valley Lines, 
Ine., has among other things filed motions for a new 
trial and for judgment notwithstanding the jury’s 
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verdict in this cause and has applied for a Stay of 
Execution pending the determination of said mo- 
tions. 


Now, Therefore, in consideration of the premises, 


General Casualty Company of America, a corpora- 


tion organized under the laws of the State of Wash- 
ington and authorized to do business within the 
Territory of Alaska, is bound unto the plaintiff, 
Wordie B. Frazier, in the sum of Five Thousand 
Dollars ($5,000.00) and unto the plaintiff Prince 
Frazier in the sum of Three Thousand Five Hun- 
dred Dollars ($8,500.00). 


Witness the hand and seal of General Casualty 
Company of America this 30th day of October, 1953. 


The condition of this bond, however, is that if the 
pending motions for a new trial or for judgment 
notwithstanding the verdict be granted then this 
bond shall be null and void, but if the said motions 
be denied and timely notice of appeal to the United 
States Court of Appeals for the Ninth Cireuit be 
filed and the said appeal be prosecuted with effect 
then this bond shall be null and void excepting that 
in such case it shall apply upon whatever amount 
of supersedeas may be fixed; providing that if the 
said motions be denied and the defendant, Matan- 
uska Valley Lines, Inc., neglects to file a timely 
notice of appeal and prosecute same with effect then 
this bond to the extent indicated in favor of the 
respective plaintiffs individually is conditioned wpon 
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the satisfaction of the judgment herein, together 
with costs, interest and damages for delay. 


GENERAL CASUALTY COMPANY 
OF AMERICA, Surety, 


/s/ By GRACE M. McCONNELL, 
As Attorney in Fact 


[Endorsed]: Filed October 30, 1953. 


[Endorsed]: No. 15,254. United States Court of 
Appeals for the Ninth Circuit. Matanuska Valley 
Lines, Inec., a corporation, Appellant, vs. Wordie 
Frazier and Prince Frazier, Appellees. Transcript 
of Record. Appeal from the District Court for the 
District of Alaska, Third Division. 


Filed: September 4, 1956. 


/3/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 
No. 15,254 


MATANUSKA VALLEY LINES, INC., a cor- 
poration, and GENERAL CASUALTY COM- 
PANY OF AMERICA, a corporation, 


Appellants, 

VS. 
WORDIE FRAZIER and PRINCE FRAZIER, 
Appellees, 


STATEMENT OF POINTS 


Matanuska Valley Lines, Ine., a corporation, and 
peneral Casualty Company of America, a corpora- 
tion, appellants, herewith present to the Court of 
Appeals for the Ninth Cireuit the following par- 
ticulars and points upon which it is claimed the 
Trial Court erred: 

1. The appellants adopt that statement of points 
heretofore filed herein and made a part of the 
record on appeal previously had in this case, dis- 
missed by the Court of Appeals for the Ninth Cir- 
euit by its opinion filed on December 13, 1955, 
former docket number 14,531. 

2. In failing to grant the motion of the de- 
fendant-appellant Matanuska Valley Lines, Inc. for 
a new trial, filed subsequent to the filing of the 
opinion of the Court of Appeals for the Ninth Cir- 
cenit on December 13, 1955, and subsequent to the 
corrected judgment filed herein on May 21, 1956. 
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In the District Court for the District of Alaska, 
Third Division 
Cause No. A-8214 
Dorothy Neal and Nathaniel Neal, Jr., Plaintiffs, 
vs. Matanuska Valley Lines, Inc., a Corpora- 
tion, Milton 'T. Williams and Lois Willams, 
Defendants. 
Cause No. A-8413 
Blanche Thomas, Plaintiff, vs. Matanuska Valley 
Lines, Inc., a Corporation, Milton T. Williams 
and Lois Williams, Defendants. 


Cause No. A-8666 
Wordie Frazier and Prince Frazier, Plaintiffs, vs. 
Matanuska Valley Lines, Inc., a Corporation, 
Milton T. Williams and Lois Williams, De- 
fendants. 


CONSOLIDATED TRANSCRIPT OF 
PROCEEDINGS 


Before: The Honorable J. L. McCarrey, Jr. 
U.S. District Jeulige Wil] 
a eC CT 


Anchorage Alaska, May 21, 1956, 4:15 p.m. 


The Court: In the case of Dorothy Neal and 
Nathaniel Neal, Jr., Plaintiffs vs. Matanuska Val 
ley Lines, Inc., et al., Defendants, and the case of 
Blanche Thomas vs. the same corporation, and 
Wordie Frazier et al. vs. the same corporation, 


* Page numbers appearing at top of page of original Reporter’s 
Transcript of Record. 
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Civil A-8214, A-8413 and A-8666; this is a matter 
that was tried before the Flonorable George W. 
Folta and was appealed to the Ninth Cireuit Court 
of Appeals and on the 13th day of December, 1955, 
they had rendered their written opinion. The mat- 
ter comes before this Court upon the following mo- 
tions: a motion for judgment on bond, (2) a mo- 
tion exonerating the sureties on the bond, (8) a 
motion for new trial, (4) a motion to enter judg- 
ment in conformance with Rule 54(b). 

This matter has been submitted to the Court 
based upon briefs which are rather exhaustive in 
nature. Having considered the briefs and the argu- 
ment of the law contained therein, as well as the 
opinion of the Ninth Cirenit Court of Appeals, the 
Court does now deny the motion for judgment on 
the bond; denies the motion exonerating sureties on 
the bond; denies the motion for new trial and I 
grant the motion for the entry of judgment under 
Rule 54(b), and at this time, the Court would enter 
a minute order setting the cross-claim down for 
Mal as soon as the Court has had an opportunity 
to diseuss this matter with counsel for respective 
[29] litigants as to when would be the proper time 
for it. At least, for the time being, it may go on 
the suspense calendar. A minute order may be en- 
tered in conformance with the ruling of the Court 
and if the Court has time—I would appreciate you 
ealling all counsel this afternoon since these mat- 
ters were sct down for argument tomorrow morn- 
ing. Would you please advise counsel that their 
briefs cover the situation rather thoroughly, and 
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in order to save their time as well as the Court’s, 
after the Court has once made up its mind, I have 
ruled today without the benefit of oral argument 
as I do not feel it would add much to that which 
has heretofore been submitted in their written 
briefs. [380] 


Anchorage, Alaska, May 22, 1956, 
9:45 a.m. and 2 p.m. 

The Court: Mr. Renfrew. 

Mr. Renfrew: I have reference, your Honor, to 
these consolidated cases, No. A-8214, A-8413 and 
A-8666, more commonly known to the Court as the 
Matanuska Valley Lines, Inc., Appeal. I am mak- 
ing this statement for the record, your Honor. 

The Court: Very well. 

Mr. Renfrew: Sometime ago, these various mo- 
tions were filed by both the Plaintiffs and the De- 
fendants in these cases, at which time the Court 
allowed the Plaintiff until May Ist to file a brief 
and the Defendant likewise, until May Ist to file 
a brief; and on the date of that arrangement in 
open court, the Court set the 18th day of May as 
a time for oral argument on the briefs. I requested 
that additional time—after advising the Court that 
we had associate Seattle counsel who were mate- 
rially interested and who were assisting us in the 
preparation of various points of authorities in re- 
gard to this matter. Inadvertently, your Honor, the 
motion calendar showed that the argument was put 
down for the 4th of May on a subsequent motion 
filed by Mr. Kay and his associates. On the Ist 
day of May, we requested advice from Mr. Kay’s 


Dorothy and Nathaniel Neal, Jr., et al. 71 


office if his brief was ready and at that time, he 
[382] frankly told us that the brief was not ready 
but he hoped to have it the next day. Our brief 
was completed and ready for filing on May Ist. 
Mr. Thorsness of our office, because of his diseus- 
sion with Mr. Kay, felt that it was unnecessary 
to serve and file our briefs on the due date; how- 
ever, when he came back to the office, it was after 
5:00 o’clock and consulted with me and T_ said, 
“file that bricf the first thing in the mornine”’; and 
our brief has been on file in ths court pursuant 
to the Court’s direction ever since May 2, 1956. Mr. 
Kay’s brief was not served upon us unti] the end 
of that week—I belicve it was on Friday, rather 
than on Monday, when it was due; now, I may be 
off one day there, but not more than one day. Sub- 
sequent to that time, your Honor, we, of course, 
discussed with Mr. Kay’s office whether or not reply 
briefs were to be filed and beeause of the short- 
ness of time, after receiving his brief, and get- 
ting it down to Seattle and giving the Seattle 
counsel an opportunity to go over it, Mr. Kay and 
Mr. Thorsness agreed between themselves that no 
reply briefs would be filed on cither side as they 
anticipated bringing up the necessary pomts of 
authorities in oral argument before the Court on 
the 18th. On the 17th, your Honor, we telephoned 
the Court to find out if these arguments would be 
heard on the 18th and Mr. Thorsness of our office 
advises that your Honor at that time advised that 
you felt that there was cnough problems imvolved 
that you had to set aside more time for the argu- 
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ment and that because of the 18th heing pretty 
well congested, you put it over until today, which 
is Tuesday, I believe, [33] the 22nd, at 10:00 o’clock 
in the morning. Last night, your Honor, within 
two minutes of 5:00 o’clock, we received a tele- 
phone call from one of the Deputy Clerks of Court, 
advising us that the Court had ruled on the mat- 
ter and felt that no oral argument was necessary. 
We may or may not have understood exactly what 
the Court’s ruling was, but it was our understand- 
ing from conversation by Miss Strahorn—or, Mrs. 
Strahorn—that the Court had overruled practically 
—well, all of the motions with the exception of the 
motion for the signing of the judgment under 54(b), 
which the Court did. 

The Court: 54(e). 

Mr. Renfrew: Now, your Honor, I want to state 
that extensive work has gone into our preparation 
for argument in this case; that we feel that we ean, 
and could have conclusively shown the Court that 
the authorities cited by Mr. Kay in his brief were 
clearly distinguishable and since we have not now 
that opportunity, your Honor, in order to pre- 
serve the record, we wish to file a reply brief 
wherein we have set forth our position with re- 
gard to every authority cited by Mr. Kay, which 
T feel clearly shows that they’re not in point in 
the case at bar. I ask permission to do this, your 
Honor, after frankly stating to you that we kept 
the office force on very late last night in order to 
have this prepared. We did not anticipate doing 
this because of the agreement between counsel that 
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due to the insufficiency of the time and due to the 


'fact that even on Ifriday, the Court advised us 


[34] that the matter would be heard today, we 
certainly expected to have an opportunity. I want 
to state, your Honor, that we seriously object to 
the Court’s ruling in this matter, without giving us 
an opportunity to argue the case, but, of course, 
we view your Honor’s judgment and merely ask 
at this time permission to file a reply brief which 
we have prepared and which is the gist of our 
argument—would have been the gist of our argu- 
ment at 10:00 o’clock this morning. 

The Court: The motion is granted. The Court 
took the position that the briefs were in and hased 
upon the briefs and also the decision of the Ninth 
Cireuit Court of Appeal, I felt that arguments 
would not assist the Court any as the Court pretty 
well had made up its mind based upon the briefs 
and upon that decision. Now, the Court would be 
glad to have you file your reply briefs as I didn’t 
know they were coming in and nothing about it 
and didn’t know about the agreement you made 
with one another as to the withholding of the reply 
briefs and the Court will consider those briefs and 
if by chance they would dissuade the Court from 
any ruling heretofore made, I’d be glad to recon- 
sider it. 

Mr. Renfrew: Very well, vouwr Honor. Now, I 
want to state to the Court at this time that this 
arrangement for not filing any reply briefs due to 
the shortness of time and the agreement between 
counsel was made between Mr. Thorsness and Mr. 
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Kay and I want the record to show that Mr. Thors- 
ness is here [35] in court and heard me make that 
statement and I am stating it because that is what 
he told me. If it isn’t so, I want him to stand up 
and say so, right now. I don’t want any misunder- 
standing on that. 

The Court: Mr. Thorsness, there is no misunder- 
standing between yourself and the Court as to the 
filing of these reply briefs, is there? 

Mr. Thorsness: No, your Honor, that is correct. 
I talked to Mr. Kay and he indicated, or asked me 
if I intended to file a reply brief and I said I 
didn’t believe so; I thought we’d deal with it in 
oral argument and he agreed and indicated he 
wouldn’t file a reply brief, either. 

The Court: Mr. Arnell. 

Mr. Arnell: Your Honor, yesterday JI filed an 
appearance on behalf of—I think five people, who 
signed as sureties and Mr. Kay signed the stipula- 
tion permitting the appearance and also the adop- 
tion of the points which Mr. Renfrew has raised on 
behalf of his clients. I want to be sure the Court 
has no objection to the manner in which I pro- 
ceeded and Mr. Renfrew has consented, too, that 
we may take advantage of the points raised in their 
briefs. 

The Court: Well, certainly, that wasn’t very 
timely, counsel. I had no notice of it, nor at this 
time don’t even know what your position is or 
what your grounds might be for appearance. [36] 

Mr. Arnell: If your Honor please, I realize 
that I might be criticized by the Court for filing 
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'those papers yesterday; however, I have checked 
the rules and there is no specific procedure, so far 
as I can find, with reference to procedure of this 
kind. 

The Court: Well, excepting this: the appearance 
of all parties, after the case has of course been 
filed—and you have not been sued or made a party 
to it—must be upon the order of the Court. 

/ Mr. Arncll: I think, your Honor, based upon 
the research that I have done, that the motion which 
jwas filed by the Plaintiffs in this aetion is suff- 
cient to enable the Court to render judgment based 
on the mandate of the appellate court. 

The Court: Well, now, let’s stay with the issue, 
as to your right to come in without order of the 
Court. 

Mr. Arnell: Well, these sureties, your Honor, 
are made parties by virtue of the motion. 

The Court: What motion—that the Plaintiffs 
made? 


> Myr. Arnell: Yes, the motion for judgment 
against the sureties. 

The Court: Well, of course, they—on the ruling 
lof the Court, though, they haven't been affected 
adversely because the—just a moment, please. Let 
me read my notes here. (At this time, the Court 
Fead over his notes.) You are referring to the 
oo exonerating the sureties on the bond? [37] 

Mr. Arnell: No, I am referring to the Plain- 
tiffs’ motion, your Honor, for judgment on the 


supersedeas bond that was noted by Mr. Kay and 
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Kay and I want the record to show that Mr. Thors- 
ness is here [35] in court and heard me make that 
statement and I am stating it because that is what 
he told me. If it isn’t so, I want him to stand up 
and say so, right now. I don’t want any misunder- 
standing on that. 

The Court: Mr. Thorsness, there is no misunder- 
standing between yourself and the Court as to the 
filing of these reply briefs, is there? 

Mr. Thorsness: No, your Honor, that is correct. 
I talked to Mr. Kay and he indicated, or asked me 
if I intended to file a reply brief and I said I 
didn’t believe so; I thought we’d deal with it in 
oral argument and he agreed and indicated he 
wouldn’t file a reply brief, either. 

The Court: Mr. Arnell. 

Mr. Arnell: Your Honor, yesterday I filed an 
appearance on behalf of—I think five people, who 
signed as sureties and Mr. Kay signed the stipula- 
tion permitting the appearance and also the adop- 
tion of the points which Mr. Renfrew has raised on 
behalf of his clients. I want to be sure the Court 
has no objection to the manner in which I pro- 
ceeded and Mr. Renfrew has consented, too, that 
we may take advantage of the points raised in their 
briefs. 

The Court: Well, certainly, that wasn’t very 
timely, counsel. I had no notice of it, nor at this 
time don’t even know what your position is or 
what your grounds might be for appearance. [386] 

Mr. Arnell: If your Honor please, I realize 
that I might be criticized by the Court for filing 
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those papers yesterday; however, I have checked 
the rules and there is no specific procedure, so far 
as I ean find, with reference to procedure of this 
kind. 

The Court: Well, excepting this: the appearance 
of all parties, after the case has of course been 
filed—and you have not been sued or made a party 
to it—must be upon the order of the Court. 

Mr. Arnell: I think, your Honor, based wpon 
the research that I have done, that the motion which 
was filed by the Plaintiffs in this action is suffi- 
cient to enable the Court to render judgment based 
on the mandate of the appellate court. 

The Court: Well, now, let’s stay with the issue, 
as to your right to come in without order of the 
Court. 

Mr. Arnell: Well, these sureties, your Honor, 
are made parties by virtue of the motion. 

The Court: What motion—that the Plaintiffs 
made? 

Mr. Arnell: Yes, the motion for judgment 
against the sureties. 


The Court: Well, of course, they—on the ruling 
of the Court, though, they haven’t been affected 
adversely because the—just a moment, please. Let 
me read my notes here. (At this time, the Court 
read over his notes.) You are referring to the 
motion exonerating the sureties on the bond? [37] 

Mr. Arnell: No, I am referring to the Plain- 
tiffs’ motion, your Honor, for judgment on the 
Supersedeas bond that was noted by Mr. Kay and 
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Mr. Connolly and served on all, I think, of the 
sureties. 

The Court: Of course, that motion was denied 
so you, haven’t been adversely affected. 

Mr. Arnell: You mean the Plaintiffs’ motion 
for: judgment has been denied ? 

The Court: Yes, on the bond, yes. 

My. Renfrew: Your Honor, so that it won’t 
take up a lot of the Court’s time, as I understand 
it now, the Court is going to reconsider its ruling 
and that—well—— 

The Court: No, the Court will read your brief, 
your reply brief, at your request and then, if by 
chance, you have been able to dissuade the Court 
from its prior ruling, the Court will at that time 
reconsider the ruling; otherwise, the ruling will 
stand as it is, but I will certainly give your reply 
brief the benefit of the law and research on the 
points that you raised, and, if by chance, it’s per- 
suasive, the Court at that time would reconsider 
it, yes. 

Mr. Renfrew: Very well, your Honor, I will 
have to ask the Court to—if the Court would 
notify us then so that we would be in a position 
of knowing just when the Court has—I mean, I 
don’t want to advise your Honor, but we’ve got to 
tell Seattle now, our corresponding attorneys, what 
[38] the position in this matter is, and they’re 
going to want to know when you have considered 
this brief and found it not “persuasive”, so tom 
speak. 

The Court: Well, counsel, have you ever had a 
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ruling of the Court that you haven’t been advised? 
In other words, it will follow the regular 

Mr. Renfrew: Yes, your Honor, I have; not 
through any fault of yours, but I will say I have 
— there have been rulings of this Court that I 
haven’t been advised of. 

Mhe Court: That being the case then, that is, I 
am sure, contrary to the instructions of the Court 
then. I think it must have been imadvertence. 

Mr. Renfrew: I want to make a further point, 
your Honor, that if after reading that brief, the 
Court has some questions, we would be most happy 
and desirous, and urge the Court to allow us to 
come in and argue the point. 

The Court: Very well. Now, do you have an- 
other point, Mr. Arnell? 

Mr. Arnell: Well, I still haven’t got clear, your 
Honor, what the position of the Plaintiffs’ motion 
for judgment is. 

The Court: Well, to restate the Court’s posi- 
tion, the motion for judgment on the bond was 
denied. Now, does that 

Mr. Arnell: Upon what conditions? 

The Court: Upon no conditions; just that it 
was denied. 

Mr. Arnell: Then, as I understand the ruling 
[39] of the Court, it is to the effect that the Plain- 
tiffs do not have judgment against any of the 
sureties ? 

Mhes@onrt: That is correct. 

Mr. Arnell: Is the bond continued then? 

The Court: On that point it’s opened and I ex- 
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pect counsel to raise that point and come into court 
and state their position on that matter. 

Mr. Arnell: If your Honor please 

The Court: It’s my opinion that the bond should 
be continued at this time, but I’d be glad to hear 
counsel. The Court made no ruling as to the bond 
itself. 

Mr. Arnell: Well, if your Honor please, the 
Court is well aware of what prejudice can result 
to these various sureties. At the time that the bonds 
were filed, we had a going corporation. Now, we 
have a receivership and an insolvent corporation 
and the status of the various parties materially 
changed and—— 

The Court: The Court will hear counsel on the 
question of continuing the bond—not now, because 
I want you to give some research on it. 

Mr. Arnell: May we have it set down for a defi- 
nite time, your Honor? 

The Court: Could you do it this afternoon at 
2:00 o’clock ? 

Mr. Arnell: Could it come up on regular motion 
day? 

The Court: Well, it could, excepting this: that 
[40] it’s been requested that motion day go over 
until the 8th of June because a lot of counsel are 
going down to this Alaska Bar Association and 
the Court wants to cooperate with you on that 
basis. As a matter of fact, I think there’s about 
six or seven from Anchorage going down and may 
not have an opportunity for them to come back 
in time for the motion calendar which would be 
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on June Ist; so the Court was requested yesterday 
by Mr. Dunn who had polled a number of the at- 
torneys and it seems to be the consensus of the 
attorneys that they prefer it go over until June 
Sth; and based upon that request and representa- 
tion, at this time the Court would ask the Clerk 
to enter a minute order ealling the next motion 
calendar for June 8th. 

Mr. Arnell: If counsel can get together, your 
Honor, and arrive at another time, would that be 
agreeable with the Court? 

The Court: Excepting this, counsel: it isn’t very 
convenient to the Court to let counsel say when 
it’s convenient for them. ve got to plan my work 
and I hope that you could follow in my plans some- 
where along that line. 

Mr. Arnell: I fully understand, your Honor. The 
only reason I made that inquiry is that I will have 
to be in Fairbanks on the 8th of June. 

The Court: What I had in mind, counsel, that 
—you say you’re prepared to argue the merits of 
the case this morning. Now, the Court may be 
wrong, I don’t know, but it’s the Court’s [41] 
considered opinion that argument would be of no 
avail to the Court and therefore, would consume 
time on the part of counsel, as the Court’s made 
up its mind as to the brefs heretofore submitted, 
based upon the decision of the Ninth Cireuit Court 
of Appeals. However, I would think that you could 
argue the one point about the bond by 2:00 o’clock 
this afternoon and we could dispose of it today. 

Mr. Renfrew: Your Honor, we are ready now 
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to argue that point. What bonds are you talking 
about, the supersedeas bonds ? 

The Court: No, the continuing of the bond for 
the purpose of completing the appeal. 

Mr. Renfrew: You have already ruled that the 
supersedeas bonds are good and now— but, you 
haven’t ruled on the question of the cost bond. 

The Court: No, no, the Court has ruled) thag 
motion for judgment on the bond is denied, number 
one 

Mr. Renfrew: I understand that. 

The Court: Number two, the motion exonerat- 
ing sureties was denied. 

Mr. Renfrew: The motion exonerating the sure- 
ties on the supersedeas—— 

The Court (continuing): 
is denied. 

Mr. Renfrew: Then, what is there left to argue 
then ? | 

The Court: Only this one point, whether or not 
[42] the bond should continue for completing the 
appeal. 

Mr. Renfrew: What bond, your Honor, the 
cost 

The Court: The supersedeas bond. 

Mr. Renfrew: Well, if the Court has ruled that 
the supersedeas bond—the sureties are not exon- 
erated on it, I am frank to confess to your Honor 
that I assumed that by that ruling the Court meant 
if the sureties weren’t exonerated the bond was in 
effect. 

The Court: That is what the Court thought, 


on the bond, yes, 
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also, but so there would be no doubt, I thought 
counsel would raise that point and come into court 
and we would have a discussion on that basis. 

Mr. Renfrew: Well, we are prepared to argue, 
your Honor, that the supersedeas bond should not 
stand and we are prepared to argue it at any time. 
We were prepared on the 18th. We are prepared 
this morning and we’d be glad to be here at 2:00 
o’clock this afternoon to argue that point. 

The Court: Let’s set it down at that time then. 
That will give you all a chance to look into it a 
httle bit. 

Mr. Renfrew: May we be excused? 

The Court: Yes, you may be excused. 


Reeconvened at 2:00 


The Court: Are there any ex parte matters to 
eome hefore the Court? (No answer.) I'll tell you 
[43] what we better do: we will dispose of Mr. 
Arnell’s problem first since that was left undeter- 
mined this morning. Mr. Arnel], I have given some 
fought to that. I direct vour attention to Rule 
24, and if I remember correctly, you would come 
ander Rule 24 (a3); that’s intervention; and I feel 
if you make the proper motion to intervene in this 
ease, that you should be allowed the motion. So, if 
you will formalize that, it can come in by stipula- 
tion. You ean come in only with the consent of 
the Court under this rule. 

Mi eeetiell: If your Honotplease; I thought 1 
Was resisting the motion for judgment and I filed 
the papers that I did and it wasn’t until this morn- 
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ing that I was aware that the Court denied that 
motion, so I would agree with the Court until such 
time as there is an attempt imposed for liability 
on the bondsmen and perhaps I would have no 
standing in court, or the bondsmen themselves. 

The Court: Then we are agreed, are we, coun- 
sel; then if you desire to come in, that’s what you 
will do then? Now, getting back to the other mat- 
ter, I am wondering, counsel, if the Court hasn’t 
more or less determined that point without any 
further argument and without any further discus- 
sion. Now, I am not passing upon whether the bond 
was then good or is now good, but by denying the 
motion exonerating the sureties on the bond, and 
denying the motion for judgment on the bond, 
hasn’t the Court in substance, stated: ‘‘ Well, you 
had a bond, and whatever value that was, still re- 
mains”. I think it’s just that simple. [44] 

Mr. Thorsness: If your Honor please 

The Court: Mr. Thorsness. 

Mr. Thorsness: Mr. Kay, Mr. Connolly: It’s our 
position in that respect, that we posed the question 
as to whether or not this bond was or was not 
good. Now 

The Court: In that respect, though, Mr. Thors- 
ness, may I interrupt you, please? Isn’t that a 
question that is to be determined by the Ninth 
Circuit and not by this Court? 

Mr. Thorsness: If your Honor please, in the 
light of the circumstances of this case, the way they 
have developed; that is, the appeal, the dismissal, 
the return of this matter to the Court and then 
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our motion for exoneration on those bonds, I think 
that question comes back to the trial court. Now, 


as to the new appeal, as referred to in the opinion, 
then the validity of any of those bonds on appeal 
as far as the perfecting the appeal is concerned, I 
imagine it would be up to the Cireuit Court, but 
we don’t have that problem here. The problem we 
have here is the validity of the bonds posted for 
the first appeal; the appeal that was dismissed. 
Now, judgment was made—pardon me; motion for 
judgment was made; motion for exoneration was 
made. Now, I think, quite clearly, the Court could 
have granted either one of those motions as far as 
being within the power of the Court, within the 
jurisdiction of the Court to decide that question. 
Now, the Court has denied both motions. Now 


The Court: and likewise denied the motion 
[45] for new trial, which was likewise denied by 
Judge Folta who tried the case, who was in a bet- 
ter position than this Court. 


Mr. Thorsness: Yes, vour Honor, I understand 
that, but the thing, the question, that is not clear 
in our mind and I think should be determined by 
the trial eourt here, is whether or not these super- 
sedeas bonds that were posted for the first appeal, 
are now good or not good. If they’re good, then 
they possibly could be continued, which we oppose 
if they are. If they are not good, then I submit 
We are entitled to exoneration of the sureties. Now, 
we'd like to be heard concerning the question of 
continuing these bonds because, your Honor, I be- 
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lieve in effect, by refusing both motions, the Court 
has in effect continued those bonds. Now, I am 
not—from what I have heard the Court say this 
morning and now, I don’t believe it’s the Court’s 
intention to continue those bonds as such and 
make an order to that effect, and accordingly, we’d 
like to be heard as to the circumstances and the 
law as to continuing those, the first supersedeas 
bonds. 

The Court: Well, in that respect, the Court 
takes the position that that isn’t a matter that has 
to be determined by this Court, whether or not 
those bonds are continued. I am not passing upon 
the validity of the bond at that time or now and 
I don’t feel I should. This is a matter that was 
remanded back for compliance with Rule 54 (hb); 
and I corrected you this morning and I am in 
error; it’s 54 (b) rather than 54 (c); as to whether 
or not the bond on appeal was good then, it’s not 
[46] to be determined by the Court at this time. 

Mr. Thorsness: Well, if your Honor please, the 
question of whether or not these bonds are good, 
I think, is very vital here, because we are in a 
position now of having to perfect a new appeal. 
The Cireuit Court has said in their opinion that 
a new appeal will lie. We’ll use the same record. 
Now, I think we will almost have to have a ruling 
as to whether or not these bonds are continuing 
and are good in order to stay execution. 

The Court: Well, what are you appealing this 
time, counsel? All you are appealing is this judg- 
ment. 
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Mr. Thorsness: Well, if your Honor please, 
that is correct. We may appeal other things; I 
don’t know right now, but possibly, the question 
as to whether or not these bonds are continuing 
and good, I think the effect of the Court’s ruling 
is that they are good and they are continuing by 
the denial of our motion for exoneration of sureties. 

The Court: Why shouldn’t that then be deter- 
mined by the Ninth Cireuit Court of Appeals rather 
than by this Court? 

Mr. Thorsness: Well, if your Honor please, 
the Appellate Court passes on matters that were 
disposed of in trial court. Now, if the Court is 
going to make its ruling that the bonds are good 
and are continuing, then the Appellate Court has 
something to pass on. 

The Court: At this time, I am not in a frame 
of mind to even pass on whether they are good, or 
[47] were good. I think that is a matter to be de- 
termined by the Ninth Circuit Court of Appeals. 

Mr. Thorsness: If your Honor please, that puts 
us in rather an odd position as far as the subse- 
quent appeal is concerned. We don’t know whether 
we posted a good bond or not. 

The Court: Well—— 

Mr. Kay: Your Honor 

The Court: Let Mr. Thorsness finish his argu- 
ment. Did vou want to add anything to that, Mr. 
Renfrew ? 

Mr. Renfrew: Yes, your Honor, I would like to 
add two things to it. 

The Court: Very well. 
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Myr. Renfrew: I think the vital question, your 
Honor, is whether or not the Appellate Court even 
has any jurisdiction on those supersedeas bonds 
at this time. If your Honor would recall, the opin- 
ion in this case says, not once, but in two or three 
different places, that a new appeal must be taken. 
Now, your Honor, that is what Mr. T’horsness is 
asking the Court for here, is if a new appeal must 
be taken, does this Court contend that the super- 
sedeas bonds, which are presently before the Court, 
supersede a judgment which was not signed until 
yesterday? This is the question, your Honor. The 
Ninth Ciremt Court of Appeals said in effect, 
there was no judgment. Now, that is the exact 
wording, practically, of their opinion. The judg- 
ment was fatally defective; there was no judgment. 
Now, it said: ‘‘We are going to send this back to 
the Low Court”. Now, the Low Court can do [48] 
anything it wants to; and they specifically reiter- 
ated in the opinion that they weren’t telling the 
Low Court what to do. You could grant a new 
trial; you could sign the judgment. I believe they 
did say you couldn’t sign it nune pro tune. I be- 
heve they did say that, but they specifically—— 

The Court: No, I don’t quite agree with that, 
but go ahead. 

Mr. Renfrew: Well, I am satisfied they did say 
that, right in the opinion, and I think I can point 
it out to you if you want to hear that argument, 
but I am convinced that they said ‘‘a new appeal 
may he taken, or will have to be taken if you 
want to bring this back down here, if you are 
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not satisfied with what the Low Court does, and 
in that event, we have the power and do hereby 
provide that you may use that printed record 
which was heretofore submitted”. Now, that’s about 
all that opimion says. Now, your Honor, this 1s 
what we are faced with: The Court has now made 
a valid judgment in this case, and if we comply 
with the Ninth Circuit Court of Appeals’ opinion, 
we must file a new, N-E-W, appeal. Now, we are 
asking this Court to exonerate the sureties on the 
old supersedeas bonds which were put up to super- 
sede a judgment and the Ninth Cireuit Court said 
there is no judgment. Now, 1f your Honor doesn’t 
decide that those supersedeas bonds are invalid, it 
must necessarily follow that, your Honor finds that 
they are valid, and if you find that the super- 
sedeas bonds which are now in this file are valid 
[49] bonds, then it must neeessanily follow that 
you state, ‘‘those bonds supersede and stay execu- 
tion on a judgment which I signed May 21, 1956”, 
although those supersedeas bonds were signed two 
years ago to stay execution on a judgment whieh 
the Cireuit Court of Appeals has held invalid. Now, 
that’s our problem, your Honor. I ean appreci- 
ate the Court’s feeling that ‘‘let the Ninth Cireuit 
Court decide all of the issues in this ease’’, but, 
your Honor, we have got to have some guidance 
here. If the Court rules that those supersedeas 
bonds are good, in effeet, you must do just what 
I have stated; you’ve got to hold that the bonds 
are not being used for the purpose in which they 
were made, but by some theory, unknown to me, 
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you are holding that they were good bonds for a 
judgment which was signed years later. Now, I 
don’t hold to that type of reasoning, vour Honor, 
but 1f you don’t do that, and don’t say they are 
or they aren’t good, I don’t know what we are 
supposed to do to stay execution on this judgment 
that you filed—or, signed yesterday. There is noth- 
ing to prevent the Plaintiff from levying exeeu- 
tion right within the ten day period. Now, that, 
your Honor, is our big problem. Now, I think 
that I am perfectly—I don’t want to belabor the 
point, but we have extended authorities to the ef- 
fect that those supersedeas bonds are void; they're 
no good, and if that is true, your Honor, in per- 
fecting our appeal, we have got to put up new 
supersedeas bonds if we wish to stay execution, 
and we'd have to put up a new cost bond if the 
cost bond is invalid because the bond that was up 
[50] there was for costs for judgment which the 
Cireuit Court has held invalid and the Cireuit 
Court, when they returned it here, found that the 
Plaintiff in the action was not entitled to any costs. 
The Court: But, Mr. Renfrew, I am just going 
back on my recollection of a bond on appeal, but 
doesn’t that bond provide that it shall be for the 
security of payment of all damages and costs 
which the appellant may cost the appellee in the 
event that it is not sustained on the appeal? 
My. Renfrew: The bond, I think, is written in 
the words of the rule that requires the bond—and 
I think that substantially, your Honor has stated 
about what that bond provides, but, your Honor, 
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if you look at the opinion from the Ninth Cireuit 
Court, they didn’t grant anybody anything in the 
way of relief of costs on appeal. In fact, they said 
there is nothing to appeal from here; there is no 
judgment; the whole thing is void. 

The Court: What I was trying to point out to 
you is this: Now, it’s come back to the Court to 
enter judgment. That judgment has been entered 
and now this judgment will go up. 

Mr. Renfrew: Well, does it go up automatically 
when the Cirenit Court says a new appeal must 
be filed? That judgment doesn’t go up 1f we don’t 
file a new appeal. 

The Court: That’s true. 

Mr. Renfrew: All right, now then, we have to 
do something. Now, if we file a new appeal, that 
judgment will go up and if we don’t file a super- 
sedeas bond, the Plaintiff in this action ean [51] 
levy execution. 

The Court: J don’t know as I agree with you 
on that. 

Mr. Renfrew: Well, I am asking the Court to 
either agree with me or disagree with me, and I 
don’t care what you do. If you will hear argument 
I think we ean convinee you that those supersedeas 
bonds to supersede a judgment which was non- 
existent is just as non-existent as the judgment. 
Now, that’s it in the nut shell—our argument, and 
IT think we have the law to support it, but I feel, 
your Honor, that we are entitled to the Court’s 
ruling on that very question because I think we are 
at a loss—IJ don’t know how now that we can 
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stay execution and I will state to your Honor, 
frankly, that we would have to appeal from the 
Court’s ruling. If you will just rule one way or 
the other, one of us will appeal from that ruling 
if necessary along with the appeal on the judgment, 
but we must have a determination, your Honor. 
Now, I am—lI don’t want to take any more of your 
time. I merely did that to show you what our con- 
tention as to our position is. 

The Court: Of course, the Court was aware of 
your position and the Court feels that I have indi- 
rectly determined what you are asking me to de- 
termine by the rulings heretofore made upon the 
motions made. I think it’s a moot matter right now, 
but I could be in error on that point. 

Mr. Kay: May I be heard very briefly? 

The Court: Just a moment. May we get [52] 
Mr. Williams in? 

Mr. Kay: I wasn’t going to make any argu- 
ment at all on the merits of this thing because I 
am just going to say I agree with the position of 
the Court that by the rulings of the Court made 
yesterday, the Court—there is nothing left here 
today to argue on the point that the Defendant 
has attempted to raise. The Court ruled that we 
should not receive judgment on the bond. The 
Court also ruled the bond should not be exonerated 
at this time; therefore, they have asked in effect, 
that the Court exonerate the bonds indirectly by 
ruling whether or not they continue; of course, 
hoping that the Court would rule that they do not 
continue. I don’t think that is a question before the | 
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Court at this time until they file their notice of 
appeal of whether it’s before the Court at that 
time or not; I don’t know. When they file their 
notice of appeal then the question, after the ten 
day period, or during the ten day period, then the 
question could be raised as to whether or not an 
additional or substituted supersedeas bond is or is 
not necessary. Now, in my opimion, in my opinion, 
no different supersedeas bond is necessary. Your 
Honor, I want to say that the Plaintiffs are satis- 
fied with that supersedeas bond. We don’t ask to 
supply a different supersedeas bond on that appeal 
and we don’t ask for a new bond or question the 
validity of these bonds upon the continuing of this 
appeal. It’s all very well to pick a word or phrase 
out of the Court’s opinion and say that there is 
no judgment in this case. Well, as a matter [53] 
of fact, there is. It’s in the file; everybody can 
look at it. It’s what they have appealed from; they 
have recited that there was a judgment, and there 
Was, in fact, a judgment in the case without any 
question. Now, it’s also very well to say that this 
is a new appeal. As a matter of fact, this isn’t a 
new problem. In accordance with the Ninth Cir- 
euit, it has faced this on a number of cases. I 
have cited in my memorandum to the Cireuit Court, 
which is not before this Court—lI’d lke just to 
refer to them because the Ninth Cireuit has in fact 
passed on this, not on the precise question of in- 
volving the bonds, but just upon the fact that it’s 
& continuing appeal when they sent it back to 
have a judgment corrected or to have some action 
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taken under Rule 54 (b). You won’t find a case 
on which the Ninth Circuit has dismissed the ap- 
peal completely. They always leave it open for 
continuance. In other words, if they say if you 
want to come back up here now, as they did in this 
case, we will order the use of the previously printed 
record. In fact, in this case, they might just go 
ahead and decide the case because they have al- 
ready heard oral argument on it. 

The Court: Of course, that was the point I was 
going to make a little later on. I doubt if it will 
ever have to be argued again excepting the judg- 
ment which has now been entered by the Court; 

Mr. Kay: And 

The Court: I don’t know. [54] 

Mr. Kay: I don’t know either. It might be that 
both sides will desire additional oral argument, 
that the Court will grant it, but the briefs have 
already been filed; the record is there. All that 
is necessary is to notify the Court that we take 
a new appeal and as far as this supersedeas bond 
question is concerned, we are not going to use it. 
We are satisfied that those bonds are in effect. 
Unless they raise it themselves, it won’t be raised, 
because we are going back to the Ninth Cireuit — 
if they go on the strength of those supersedeas | 
bonds. We consider them still in effect. We are | 
satisfied with them and if they want to supply, or 
raise the question after they filed notice of appeal, 
—as of now we don’t know whether they’re going | 
to appeal or not. If they’re not going to appeal, | 
then it isn’t before the Court at this time because | 
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you have denied our motion on judgment on the 
bond, so we are not in a position right now to ask 
for judgment again on them. We have—and then, 
so I take the position that this question that they 
have attempted to raise is just not before the 
Court and that, your Honor’s ruling that they 
might not agree with them. I think they’re per- 
fectly proper. I think they have decided the issue 
before the Court and T think it’s now up before 
it. If they wish to go ahead with the appeal, file 
a new notice of appeal—then Iet’s see what the 
Ninth Cireuit has to say. 

The Court: Do you wish to reply, Mr. Renfrew? 

Mr. Renfrew: It’s my understanding from [55] 
counsel’s remark that he coneurs we must file a 
new appeal. He says he doesn’t know whether we 
are going to file an appeal or not, so the question 
isn’t before the Court; and if we don’t file an 
appeal, he would attempt to move against the su- 
persedeas bonds; and if we do file a new appeal, 
why, he’s perfectly willing to aceept the superse- 
deas bonds. Now, your Honor, the position is en- 
tirely different now than it was when those bonds 
were filed, completely different. Now, the Ninth 
Cirveuit Court said a single new appeal could be 
made herein. Now, of course, if we don't file the 
new appeal, he ean Ievy execution on the judgment. 
Now, your Honor, whether we file a new appeal or 
whether we don’t, cannot validate or invalidate 
supersedeas bonds that are before this Court mght 
now. What would the mere filing of that appeal 
have to do with the validity of the supersedeas 
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bonds that are presently before the Court. They 
are before the Court; the whole case was sent back 
and those bonds are before the Court. Now, can’t 
your Honor concede of the circumstance wherein 
if the Court here rules that those supersedeas 
bonds are good bonds, we might appeal, or we 
might not, because we would know that we had 
supersedeas bonds up to stay an execution which 
this Court had said were good. 

The Court: Well, Mr. Kay takes the position, 
Mr. Renfrew, that the bonds are good. 

Mr. Renfrew: Well, I am not concerned about 
Mr. Kay’s position, your Honor. I want to know 
your position. I don’t care what Mr. Kay thinks, 
whether they’re good or not good. [56] 

The Court: Well, I thought that would be an 
indication to you as to the fact that he apparently 
does not intend to levy upon it or to oppose your 
appeal if you don’t put up additional bonds. 

Mr. Kay: Correct. 

Mr. Renfrew: Now, your Honor, if I don’t put 
up additional bond—I mean, if I don’t file a notice 
of appeal, I can only assume that he’s going to 
attempt to get judgment against the supersedeas 
bonds and I don’t believe it’s incumbent upon me 
to wait that long to find out whether or not the 
Court holds those bonds to be valid. 

The Court: Well, of course, counsel, I feel that 
I have indicated to you, at least twice—I will do 
it the third time—I have indicated by my prior 
rulings. Now, I don’t know how much more spe- 
cific I should be than that. 
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Mr. Renfrew: Well, I ask your Honor—I don’t 
mean to belabor the point, your Honor, but does 
the Court feel that you have ruled that those bonds 
are valid and is that the Court’s ruling? 

The Court: The Court has ruled as heretofore 
indicated. I think that is clear enough. 

Mr. Renfrew: Well, your Honor, then I ask 
for an enlightenment. I am not clear as to whether 
or not this Court has ruled those supersedeas bonds 
are valid and continuing or not valid and not con- 
tinuing. [57 | 

The Court: I haven’t even ruled on that point, 
but by the ruling I have made, I think you should 
know where the Court stands and I think that is 
sufficient and I think the Ninth Cireuit Court of 
Appeals should determine any other issue from 
here on out. 

Mr. Renfrew: Well, as I said, I don’t want to 
irritate the Court 

The Court: Well, you won’t, counsel. 

Mr. Renfrew: but I will still state for the 
purpose of the record, that I don’t know whether 
the Court has held those bonds to be valid and 
continuing or invalid and not continuing and I 
would ask the Court to state whether it is the 
Court’s ruling that they’re valid and continuing or 
invalid and not continuing at this time. 

The Court: And I—let the record show that I 
told you three times what my opinion is and it’s 
still the same, that the ruling heretofore has de- 
termined that fact. Now, if you have—I don’t 
want to foreclose any argument of counsel. If vou 
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feel that you have something that the Court should 
be apprised of by way of argument of the law, I 
wouldn’t want to preclude you from having that 
opportunity, Mr. Renfrew, Mr. Thorsness and Mr. 
Arnell. 

Mr. Renfrew: Well, I will ask the Court if you 
have read our reply brief that was presented this 
morning ? 

The Court: Yes, I did; I read that between 
[58] the time it was filed and lunch. 

Mr. Renfrew: Would your Honor care for any 
enlightenment on the matters therein contained ? 

The Court: No, I would not, and furthermore, 
the Court is of the same frame of mind as it was 
yesterday when I ruled on those motions that are 
now a matter of record. 

Mr. Arnell: If your Honor please, in regard 
to individual bondsmen, if they desire to appear 
further in these proceedings, do I understand your 
Honor’s ruling to be that we would have to file 
a petition to intervene and then after that has 
been accomplished, to file whatever motions we 
might deem appropriate under the circumstances 
that this record is now in? 

The Court: Yes, and while I am not saying 
this to be final, it would be my cursory considered — 
opinion that whatever position you take will prob- 
ably have to be determined on appeal. 

Mr. Renfrew: Your Honor, we would like to | 
be heard briefly on one point that is not covered m 
our brief concerning the matter which we thought 
we were coming in here for after our hearing in | 
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the morning. 

The Court: The Court would like to do this, 
Mr. Renfrew; I could hear a matter that was set 
down for 2:30 and you may get your things to- 
gether at that time. 

(Thereupon, the Court took up other mat- 
ters in court.) 

Recessed at 2:35 o’eloek p.m. 

Reeonvened at 2:45 o’clock p.m. [59] 

ie Court: Mr. Kay. 

Mr. Kay: May it please the Court, I just wanted 
to say, I don’t know what Mr. Thorsness is going 
to argue. I had an understanding—I know Dave 
will agree with me on this—that it was our un- 
derstanding that neither one was going to file reply 
briefs. 

The Court: We have been over that this morn- 
ing. 

Mr. Kay: I see. Well, if this point should raise, 
that he’s going to argue, should raise some point 
that I haven’t had an opportunity to cover or feel 
that I should cover, I’d like permission to file a 
responsive brief. 

The Court: Very well. 

Mr. Kay: if necessary. 

The Court: Mr. Thorsness. 

Mr. Thorsness: If your Honor please, in con- 
nection with Mr. Kay’s remark, our agreement 
that we not file a reply brief was based on the 
understanding that we were to have a chance to 
argue this orally. 

The Court: That is clearly understood. 
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Mr. Thorsness: Now, the point that I wish to 
urge upon the Court at this time concerns, in ef- 
fect, the continuing of these bonds. Now, it is my 
feeling that although the Court hasn’t said so in 
so many words, by the Court’s ruling, it has con- 
tinued these bonds and it is to that action of the 
Court that I wish to address my remarks. [60] 

Now, this question is discussed generally in 
Volume 50, American Jurisprudence — Suretyship, 
Section 320, and following—or, particularly, at Page 
1116, Section 321, concerning the change, the altera- 
tion of the circumstance and in particular, the 
risk involved as respects the surety. Now, the 
citation I gave the Court reads as follows: “If, 
however, the change or alteration is prejudicial, 
the Surety is discharged whether he is or is not 
a compensated surety and whether or not he had 


the expectation of incidental and indirect benefits — 


from the contract.’’ 

Now, principally, it is our position that the con- 
dition of the bond has been satisfied. The case went 
up on appeal and was dismissed. The dismissal was 
certainly not equivalent to an affirmative answer in 
any way, shape or form. 

The Court: Nor, was it a reversal, either. 

Mr. Thorsness: I understand that, your Honor. 
No, the Court found, inferentially at least, by not 
finding any damages, that no damages had accrued 
to the Plaintiff by virtue of the appeal. Therefore, 
it sent the matter back down to be further dis- 
posed of, providing for a new appeal. Now, it’s 
our position that that bond entered into some two 
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years ago with those sureties, contemplating, as 
they did, the ability of the principal to pay off the 
judgment, if on appeal that judgment should be 
affirmed. I submit that those sureties at that time 
were required, as a matter of law, of a varied de- 
gree, to look to the ability of the principal in sign- 
ing the supersedeas bonds as sureties. I submit, 
fol] further, that at this time, at this late date, 
there has been a material change, a very material 
change in the ability of the Defendant here to pay 
off that judgment, if it is affirmed on appeal 

The Court: Counsel 

Mr. Thorsness (Continuing) : 
thereof, 

The Court: Pardon me, please. I can’t eonsider 
that as a meritorious argument because if that 
were the case, then any time a person appealed and 
they went bankrupt or were not able to respond, 
Bien thesfellow says, “Well, I’m sorry; I didn’t 
intend that the guy was going to go bankrupt in 
the meantime”. 

Mr. Thorsness: No, your Honor, that is not the 
ease we have here, I believe. Certainly, I will con- 
eede that on an ordinary appeal and supersedeas 
bonds and principal, if it goes bankrupt, well, of 
course, in that partieular instance that is what the 
supersedeas is for, but here, we don’t have that 
situation. We have the situation where a bond is 
being continued, continued bevond the scope of its 
operation as contemplated by the sureties. It is 
mot the case where it goes up on appeal and af- 
firmed and then the principal turns out to be in- 
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solvent. By the Court's order the bond has bee 
continued to cover this new appeal. It has been 
continued to cover the new appeal without the con 
sent of the sureties. In effect, it has extended the 
coverage of this bond and intervening events have 
increased the risk. Now, it is a fundamental law 
of suretyship that an extension of the risk, an 
[62] increase of the risk without the consent, any 
conduct of the principal or of the creditor whic 
substantially increases the risk involved in the 
promise of the surety will release that surety. 
Now. to support that position. I would cite two 
cases, Southwestern Surety, an Insurance Company 
vs. Terry, 185 Southwestern, 54, at page 56. Now 
in this case, there was a building contract and 
there was a change made as to the materials that 
went into that building. The Court found there, 
that that change was a material variance as to th 
risk contemplated by the surety and, accordingly, ¥ 
the surety was discharged. In other words, they 
surety promised to do one thing and now they) 
ean't come along and say, **Well, rou also prom- 
ised to do something additional’, which he didn't 
pronise to do. 
The Court: May I interrupt you, please? What 
is the incurred additional risk at this time? 
Mr. Thorsness: The incurred additional risk 
it is inability to pay the judgment if affirmed. 
The Court: That took place though, did it not 
counsel, after the bond had been signed and isnt 
that one of the risks that a bondsman takes ai 
any time? 
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Mr. Thorsness: No, your Honor, I don’t he- 
lieve so. As to that one particular bond, as to that 
one particular bond, not considering the question 
of continuance, that is correct, but here, we have 
the additional question of continuance and the 
[63] Court must look to the bond to determine the 
intent of the parties whether or not this bond was 
intended to be a continuing bond to cover the ob- 
ligations as they accrue. Now, the situation that 
your Honor speaks of is the usual situation where 
there is no question of continuing the obligation 
of the surety. Here, by the order of the Court, 
the obligation of the surety has been broadened 
and extended to cover not only the first appeal, 
but the new appeal which now may be prosecuted, 
and it is for that reason that we contend that the 
risk is material; it comes into play. Certainly, had 
there been no question of continuance, then that 
risk was a risk that the surety took, but the surety 
now is required to continue to assume that risk 
until the appeal is taken, and I submit, that the 
facts have materially changed and a continuance 
thereof would in effect, run contrary to the inten- 
tion of the parties to the bond and run contrary 
to the promise of the surety. Now, the promise 
of the surety in these cases in that appeal, the 
first appeal, was to pay the judgment, if affirmed, 
or if dismissed. Now, the Plaintiff may make quite 
a point of dismissed for any reason. I submit that 
although this bond may be subject to a strict con- 
struction, that that rule is a rule of construction 
only and for that general rule, I would cite the 
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ease of State vs. Blanchard Construction, 1386 Pa- 
cific, 905. Now, I think without a doubt, by reading 
the bond, it is obvious from a cursory examination 
of that bond that the principal and surety were to 
[64] pay, or rather, the surety was to pay if they 
did not accomplish what they intended to accom- 
plish by the appeal; in other words, if the right 
of the Plaimtiff was, in effect, affirmed by the 
Appellate Court. Certainly, that was not done here. 
If anything was done here, the direct opposite 
occurred. The Plaintiff was required to come back 
to the Trial Court and perfect his judgment prior 
to the time he was even allowed to appeal. Cer- 
tainly, he acquired no rights by that, by the appeal. 
Certainly, he didn’t even maintain what he thought 
he had when he started. 

The Court: Let me ask you, counsel, do you 
think the bondsmen took the fact into considera- 
tion that the judgment had not been signed at the 
time that they went on the bond? 

Mr. Thorsness: Well—— 

The Court: Isn’t it a fact they never even 
thought about it, didn’t even know about it? 

Mr. Thorsness: That’s very possible. 

The Court: So, therefore, you can’t say that 
that was a condition that was broken. 

Mr. Thorsness: The condition that was broken 
as far as I see it was the continuance of that obli- 
gation. Had the Court affirmed on appeal, then 
the bondsmen would have been subject to pay the 
judgment as affirmed. Now, the fact that they 
didn’t take that into consideration, I don’t think 
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is material. The important question as I see it 
here, is that their promise limited to one appeal 
is now being extended to a second appeal under 
[65] circumstances which in all probability 
The Court: Jt was only technical at the most. 
Mr. Thorsness: I think it’s a httle bit more 
than technical, your Honor, because as your Honor 


well knows, the circumstances of the principal here 
have changed materially. Now, by virtue of that 
fact, the sureties wouldn’t in all probability be re- 
quired to pay without much question. Now, before, 
when they promised before at the first appeal, I 
think there existed at that time a possibility that 
the principal could pay off and that they wouldn’t 
have to pay. I think your Honor in effect, is mak- 
ing them an insurer, an insurer of the ability of 
the principal to pay, and continuing their promise 
beyond the natural scope of its import. I think 
one additional matter should be stated and that is 
that the principal here, is now in receivership and, 
accordingly, the Plaintiff here could not execute 
against that principal to recover the amount of 
his judgment, if affirmed. Therefore, it pleases the 
sureties in an extremely dangerous position; cer- 
tainly, not a position that a surety would enter 
into voluntarily. It puts him in the position of 
substituting himself for the principal, in effect. It 
puts him in the position of assuming the obliga- 
tion, assuming the obligation of a judgment of ree- 
ord; true, possibly going on appeal to be reversed, 
but only possibly. In the usual instanee, the surety 
promises to pay, if the principal doesn’t pay, but 


104 Matanuska Valley Lines, Inc., vs. 


in the usual instance, the principal is at least in 
some position where he might be able to pay. [66] 
Now, here, that is not the case. If judgment is 
affirmed on appeal, the sureties are automatically 
subject to execution or subject to judgment on their 
supersedeas bond. Now, I’d like to just add, and 
reiterate, what has been said before, quoting from 
the words of the opinion of the Cirewt Court in 
this case when it was sent back down for further 
action, and that is that the Circuit Court said 
this, and J think it’s material to deciding this 
question of whether or not, by the continuance of 
this bond, there is an extension of the sureties’ risk 
beyond which he voluntarily assumed in the hght 
of the material variation of the ability of the 
principal to pay, and the language, the pertinent 
language is this: that the case will belong abso- 
lutely to the next trial judge who picks it up. If 
he should desire to enter appropriate judgment, 
complying with Rule 54 (hb), and denying a new 
trial, a single new appeal could be made herein 
and this Court has power to order the use of the 
previously printed record. 

Now, if your Honor please, my position is that 
by the Court’s ruling in effect, I submit that the 
bonds continue; the Court subjects the sureties to 
a risk far beyond the risk which they voluntarily 
assumed in executing the supersedeas bond for the 
first appeal. 

The Court: Very well; Mr. Kay. 

Mr. Kay: I will be very brief, your Honor, he- 
cause I feel there is nothing before the Court. I 
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feel that, in effect, the—counsel have just argued, 
or they’re asking the Court for [67] declaratory 
judgment here on supersedeas bonds, as to whether 
or not they continue or not. That question isn’t 
before the Court and won’t be until they file a 
notice of appeal. If they intend to do so it may 
not be before the Court, this Court, at this time, 
and if they don’t raise the question, it won’t be he- 
fore any court and we don’t intend to raise the 
question until we get it before the Ninth Cireuit 
Court and it won’t be before them; if they win in 
the Ninth Circuit Court that will dispose of it. It’s 
only in the event they do appeal and if we lose, or, 
we win, that the question will then become impor- 
tant and will then he decided; at least it’s not before 
the Court now. They’re asking for a declaratory 
judgment. They seem to make—attach some im- 
portance to the fact that the Cirewit Court of Ap- 
peals didn’t allow costs. Well, the question of costs 
on this thing was not considered by the Court and 
not referred to by the Court, as T read their opinion. 
They didn’t pass on that question at all, which 
is an indication to me, your Honor, if they had 
considered that their opinion finally disposed of 
this appeal, they’d have considered the question of 
eosts. I think they knew, and we knew, all of us 
knew, that their opinion was a purely technical 
step because failure to comply with the provisions 
of Rule 54 (b), and they knew very well that their 
opinion in no way finally disposed of this ease. If 
they had finally disposed of the ease, they would 
have at least mentioned whether or not they allowed 
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costs or not, which they didn’t even mention. Now, 
Mr. Thorsness—the Court in its [68] question 
pointed out he attempts to argue that the condi- 
tion of the principal should have some effect here. 
If this Court considered the condition of the ques- 
tion at all, I think that would be a very strong 
argument in our behalf because we withheld to 
what in effect their argument is; we withheld argu- 
ment; withheld execution at a time we had it in the 


hands of the marshal; we witheld execution, your, 


Honor, by order of the then judge, Trial Judge of 
this Court presiding over that case, at their request 
to enable them to file this supersedeas bond when 
that execution was in the hands of the marshal. It 
had been, in fact, levied upon their bank account, 
and the magnificent sum of $14.00 had been obtained 
by levy. A continuing levy was threatened to the 
following day. They went to the Judge, not we 
went to the Judge, they went to the Judge and said 
> and the Judge ordered us to 
withhold our execution until the following Tuesday, 
pending their filing a proper bond. They did not 
then raise any question concerning the finality of 
the judgment whatsoever. They came in and filed 
this bond. They voluntarily entered into this con- 
tract with the Court and with us that, “af you will 
withhold that execution * * *”—-and I don’t care 
whether the execution was valid or not; it was 
effective and the Court viewed it as effective and 
the Court prevented us from going ahead on it in 
view of their willingness to execute this bond; so, 
if there’s been any change in the condition of the 


“stop this execution,’ 
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principal, it’s been to our detriment and it’s been— 
we're the ones that should be making that argu- 
ment [69] because we have yielded the position 
that we were in, according to them, the strong 
position that we were in, the possibility of collect- 
ing this judgment from the principal. We have 
been—we have not only yielded it, but have been 
forced to yield by the Court and then bound by 
their filing this bond, and I can’t see that argument 
in any way, except to our benefit. As a matter of 
fact, the intention of the sureties when they signed 
this bond was as they recited in the bond itself— 
“The condition of this bond is that if the judgment 
m fullhérein * * *”’ 

Now, the judgment which you Honor signed yes- 
terday is the “judgment herein.” It’s true that it 
was only signed yesterday and the bond was signed 
sometime ago, but at that time there was a judg- 
ment identical with the judgment that your Honor 
signed yesterday except for the language required 
by Rule 54 (b). That judgment is identical word 
for word with the judgment at that time and there 
isn’t—in other words, we ean’t pick this thing to 
pieces and say there was no judgment or this is a 
new appeal. I don’t care if those words are used 
or not. They aren’t—as a matter of fact, every- 
thing in the Cireuit Court opinion, that first page 
is dictum. They sent it back for failure to comply 
with Rule 54 (b). All of the rest of the discussion 
Was just conversation. That’s what they did, dis- 
miss the opinion because of failure to comply with 
Rule 54 (b). It wasn’t ours, it was theirs and I 
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say that the Court is not required at this time to 
say whether or not these bonds continued. The 
Court has said [70] that they will not be exonerated. 
The Court has said that they will not permit judg- 
ment on them at this time. I say that there is 
no—any attempt to ask the Court to declare whether 
or not they’re in effect or not is an attempt to 
obtain the declaratory judgment from the Court and 
not permitted at this time. 

Mr. Renfrew: Your Honor, may I make one 
slight observance ? 

The Court: Yes. 

Mr. Renfrew: Counsel has stated that there was 
no question as to the finality of the original judg- 
ment and that the defendants in this action never 
raised such a question. I don’t concur in that 
statement at all. I want to point out to the Court 
that a motion was filed requesting the Trial Judge 
to comply with Rule 54 (b) and that the Trial 
Judge denied that motion. In other words, the 
Defendants in this action requested the Trial Court 
to comply with the very rule which would have, if 
he would have complied, made a valid judgment. 

The Court: Well, that was on the original trial. 

Mr. Renfrew: That was after the trial. 

The Court: But then it was on original proceed- 
ings not before this Court. 

Mr. Renfrew: I think everything is before this 
Court. 

The Court: Well, excepting this: that was deter- 
mined by the Honorable George W. Folta and was 
not called to this Court’s attention. 


Dorothy and Nathanel Neal, Jr., et al. 109 


Mr. Renfrew: J understand that, your Honor, 
but counsel [71] made the statement that we had 
never questioned the finality of that. 

Mr. Kay: If I made such a statement I didn’t 
mean to make it. 

Mr. Renfrew: Well, it’s in the record whether 
he made it or not. . 

Mr. Kay: He did file and it was denied a long 
time before this proceedings that I refer to oc- 
curred. 

Mr. Renfrew: May I complete my argument, 
counsel ? 

Mr. Kay: Not if you are going to misquote me. 

Mr. Renfrew: I will submit to the record, vour 
Honor, as to what counsel said. 

The Court: Well, you may proceed, Mr. Renfrew. 

Mr. Renfrew: Now, your Honor, when the Trial 
Court refused to comply with our request, that he 
comply with Rule 54 (c), or (b), and did place the 
judgment of record, we had to file supersedeas bonds 
to stay that exceution on that judgment although 
we had done everything that we could do to get the 
Trial Court to make that judgment a valid judg- 
ment. We couldn’t just sit back and not file super- 
sedeas bonds because they had gone ahead and 
levied an execution and the question would have 
been moot, so we did file the supersedeas honds 
and counsel has already argued to you our position 
as to what those bonds are. Now, Mr. Kav made 
one other statement. He said we ean’t pick and 
say that—pick this thing up piecemeal and pick 
it apart and say [72] no judgment—that the Ninth 
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Circuit Court, or that there was not judgment. 
Well, maybe we can’t, your Honor, but that is the 
very language that the Circuit Court used in their 
opinion and I quote: “It is obvious that there is 
no final judgment here on the Thomas and Frazier 
claims. ‘The essential finding that there is no rea- 
son for delay being absent.” There is no final 
judgment; it’s obvious, they said, and they went on 
to say that the verdicts were there without any 
judgment and I submit that the Defendants in 
this action did everything they could possibly do to 
make a correct judgment by making a motion that 
the Court that tried the case comply with the rule, 
which motion was denied and I don’t think we can 
be penalized for that. 

The Court: Very well. Well, decision will be 
reserved. 

Mr. Arnell: Your Honor, may the record 

The Court: Just a moment, please, the Court 
will strike the record on that point. The Court 
does not intend to reserve decision, but the Court 
will consider argument and then determine whether 
or not a further decision should be made in this 
case. 

Mr. Renfrew: J will ask the Court to please 
notify counsel whatever your decision is. 

The Court: The Court will be glad to do that. 
Now, Mr. Arnell. 

Mr. Arnell: May the record show, your Honor, 
that I—while I didn’t appear formally because of 
the fact that your Honor had ruled on the motion 
for judgment which was filed by the [73] Plaintiffs; 
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that I did appear and that your Honor directed my 
attention to Rule 44, that J reserve the right on 
behalf of the people whom I represent to come in at 
a later date in an attempt to file a petition or mo- 
tion, whatever is required there for leave to inter- 
vene to protect the interest of the people whom I 
represent. 

The Court: Now, that—pardon me, please. I had 
in mind that that would be on appeal, only, and 
not before this Court because we can’t piecemeal it. 

Mr. Arnell: Your Honor, this matter still is 
piecemeal before the Court. The judgment was 
signed yesterday; there has been no appeal. 

The Court: Excepting this, counsel, surely you 
don’t expect this Court to permit you to come in 
later, the day after tomorrow, or next week and 
argue virtually the same thing that’s been argued 
today that was set down for hearing at 2:00 o’clock 
today. We don’t have the time; we ean’t do it, 
Myr. Arnell. 

My. Arnell: I think, your Honor, that I have the 
obligation as an officer of the Court and also the 
right to file these papers; whether your Honor 
wants to consider them, or, hearing any other argu- 
ment, that’s another point. 

The Court: In that respect, the Court’s granted 
you the right to file papers and I suggested how 
it should be done to protect your—the interest of 
your litigants. 

Mr. Arnell: Yes. [74] 

The Court: But, I wouldn’t want you to get 
the impression that the Court is going to permit 
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you to come in at some subsequent time and go 
into the matter again because we don’t have the 
time to go over the same ground. 

Mr. Arnell: J realize that, your Honor. How- 
ever, I wish to have whatever papers I could file 
presented to your Honor before this ten day period 
expires since the judgment was signed yesterday; 
I realize that, until I get it in court this after- 
noon 

The Court: Very well. Is there anything else 
to come before the Court at this time? 

Mr. Renfrew: May I ask the Court if the sae 
ment that was signed was the copy of the judgment, 
proposed judgment, furnished us here several 
months ago? 

The Court: Yes, upon which Mr. Hellenthal 
specifically noted a sentence to the effect that he 
wished to be heard in oral argument; if I am not 
mistaken, it was sometime in December of 1955. 

Mr. Kay: Right after the opinion was heard. 

The Court: Yes. This court will go into recess 
until the call of the gavel. [75] 


Anchorage, Alaska, May 23, 1956 
10:15 o’clock a.m. 

The Court: In the case of Dorothy Neal, et al, 
Plaintiffs, vs. Matanuska Valley Lines, Inc., et al., 
Defendants, A-8214 and the allied cases of A-8666 
and A-8413, the ruling was made by this Court the 
day before yesterday on the motions herein con- 
tained. At the request of counsel yesterday, the 
Court permitted counsel to argue certain points 
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and phases of the case although the Court had 
ruled previously and also, the Court did permit 
counsel to file a reply brief to the briefs presently 
in the file which had been considered by the Court 
in detail and for a long period of time before mak- 
ing the ruling. 

After consideration of all of the argument, as 
well as the reply brief, the Court at this time an- 
nounces that the decision heretofore made shall 
stand. A minute order may be entered accordingly 
and as requested by counsel, would the clerk at her 
convenience, please notify all counsel? 

Deputy Clerk: Yes, sir. [77] 
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